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SPAIN REVIEW
I. Justice System 
A. Independence 
6. Accountability of judges and prosecutors, including disciplinary regime and bodies and ethical rules, judicial immunity and criminal liability of judges. 

In  individual communication No. 2844 under the Optional Protocol to the Covenant on Civil and Political Rights, Mr. Garzón alleged that he was a victim of multiple violations of his human rights during two trials. He was criminally prosecuted in 2012 for his alleged wilful abuse of power in two cases of major political significance at the national level. In the Franco case, he assumed jurisdiction to investigate enforced disappearances during the Civil War and the dictatorship of General Francisco Franco. In the Gürtel case, he decided to monitor communications between defendants and their representatives to prevent the commission of crimes. Garzón was acquitted in the Franco case, but was convicted of wilful abuse of power in the Gürtel case and barred from office for 11 years. The UN Human Rights Committee concluded in a decision of August 2021 that the trials of former Spanish judge Garzón in the Franco and Gürtel cases were arbitrary and did not comply with the principles of judicial independence and impartiality. In the Franco proceeding, the Committee specified that the decisions of the [former judge] “were at least a plausible legal interpretation, the appropriateness of which was reviewed on appeal, without it being concluded that such decisions constituted misconduct or incompetence that could justify his inability to perform his duties”. Regarding the Gürtel case, the Committee considered that “the interpretation of [Garzón], which was shared by other judges and the Public Prosecutor, even if, as claimed by Spain, it was erroneous, did not constitute serious misconduct or incompetence that could justify his criminal conviction”. The Committee emphasized that, even if Garzón had committed a judicial error, this should have been corrected by a review before a higher court and not through  criminal prosecution. The Committee also concluded that Garzón’s right to be tried by an impartial tribunal was violated, and recalled that some of the Supreme Court judges who tried him intervened in both cases, despite Garzón's request that they be recused. The Committee also criticised the fact that Garzón did not have access to a second instance to appeal, given that he was tried on the first and only instance by the Supreme Court, Spain's highest judicial body. In the specific case of Gürtel, the Committee underlined that the conviction for wilful abuse of power against Garzón was "arbitrary and unforeseeable" as it was not based on sufficiently explicit, clear and precise legal provisions. Article 15 of the Covenant establishes the principle of legality and predictability, i.e. that no one can be convicted for acts that were not sufficiently explicitly foreseen at the time they were committed. This was the first time that the Committee has ruled and condemned a State for the use of criminal law against a judge in the course of his or her duties, thus establishing new jurisprudence (CCPR/C/132/D/2844/2016 and https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=27410&LangID=E#:~:text=GENEVA%20(26%20August%202021)%20%E2%80%94,decision%20to%20be%20released%20today)

B. Quality of justice 
11. Accessibility of courts (e.g. court fees, legal aid, language) 
In its 2021 concluding observations, the Committee on Enforced Disappearances took note of the reform of the solitary confinement regime that took place in 2015 and of the fact that the restriction of rights is optional and subject to court order and strict oversight under the new regime. However, the Committee was concerned that, under this regime, the rights of a person to appoint a lawyer of his or her choice, to meet with a lawyer in private and to communicate with all or some of the persons with whom he or she is entitled to communicate, may be restricted for up to five days, a period which may be extended for a further five days in cases of terrorism and organized crime. The Committee also noted that, according to the information provided during the dialogue with Spain, there were plans to amend the Criminal Procedure Act, so that, inter alia, communication with one’s court-appointed lawyer would no longer be restricted. It also noted with interest that article 520 (2) (e) of the Criminal Procedure Act stated that there might be no restriction on the right of relatives of detained persons to be promptly informed of their deprivation of liberty and their current place of detention. Nevertheless, it regretted the lack of clarity as to how the right of relatives or any other person with a legitimate interest, aside from the representative of the Public Prosecution Service and the detainee’s lawyer, to obtain information about the deprivation of liberty and place of detention of persons being held incommunicado was guaranteed in practice. The Committee recommended that Spain take the steps necessary to ensure that, from the outset and throughout the period of incommunicado detention, persons held incommunicado enjoy the safeguards provided for in article 17 (2) (d) of the Convention for the Protection of All Persons from Enforced Disappearance and other relevant international instruments; and any person with a legitimate interest may exercise, in practice, the right enshrined in article 18 of this Convention. The Committee also echoed recommendations made by other human rights mechanisms by encouraging Spain to avail itself of the opportunity offered by the draft amendment of the Criminal Procedure Act to abolish the existing solitary confinement regime (CED/C/ESP/OAI/1, paras. 32, 33).

In individual communication No. 2996/2017 under the Optional Protocol to the Covenant on Civil and Political Rights, the author alleged a violation of his right to have his sentence reviewed by a higher tribunal under article 14 (5) of the Covenant, since there was no effective mechanism that would have enabled him to appeal the conviction of 30 April 2012 handed down by the First Division of the Provincial Court of Madrid or to request that his conviction and sentence be reviewed by a higher tribunal. The author also argued that this decision was not subject to appeal and that, in the circumstances of his case, there was no effective remedy available in Spain by which to request a review of a conviction brought by a higher court. He argued that exceptional applications for the annulment of the proceedings were of limited effectiveness. The Human Rights Committee in its decision of July 2021 noted that Spain had not explained how the application for the annulment of the proceedings, if it had been filed in time, would have enabled the author to have his sentence reviewed by another, higher court. The Committee recalled that article 14 (5) of the Covenant establishes that everyone convicted of a crime has the right to have his or her conviction and sentence reviewed by a higher tribunal according to law. The Committee noted that there was no available effective remedy whereby the author could request that his conviction and sentence, handed down on appeal, be reviewed by a higher court. Accordingly, the Committee found that Spain violated the author’s rights under article 14 (5) of the Covenant. Article 14 (5) is violated not only if the decision by the court of first instance is final, but also where a conviction imposed by an appeal court or a court of final instance, following acquittal by a lower court, according to domestic law, cannot be reviewed by a higher court (CCPR/C/132/DR/2996/2017).
In April 2021, the Special Rapporteur on the independence of judges and lawyers in his report on “The coronavirus disease (COVID-19) pandemic: impact and challenges for independent justice” noted that lawyers have had to obtain ad hoc authorizations to travel in Spain. More specifically, a formal self-declaration by lawyers was sufficient to be able to travel, while in other places the authorities were responsible for issuing travel permits, which constituted de facto authorization to work (A/HRC/47/35, para. 59).


13.Training of justice professionals (including judges, prosecutors, lawyers, court staff)
In the report of  follow-up on his visits to Spain published in August 2021, the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence noted that his recommendation to strengthen the programmes for the human rights training of the judiciary and incorporate subjects related to the Civil War and the Franco era, including the study of the responsibilities incurred by State institutions in the serious human rights and humanitarian law violations that occurred during this period had partially been implemented. He noted that the continuous training programme for the judicial profession included courses on the protection of human rights, in particular on transitional justice, victims and human rights and on human rights and enforced disappearance. However, the training was targeted at a limited number of beneficiaries and was not compulsory (A/HRC/48/60/Add.1).

Other – please specify 
Protection of children from domestic violence and sexual abuse – In December 2021, in their statement, several Special Procedures stated that children in Spain are being exposed to violence and sexual abuse by a judicial system that was failing to protect them from abusive fathers. There was particularly concern over the case of Diana García M., who lost custody on first instance of her 6-year-old daughter after being accused of hindering the relationship between the child and her father. Despite a history of domestic violence and evidence suggesting the father had committed sexual abuse against his daughter for years, he was granted full custody by the court of Pozuelo de Alarcón. They noted that despite clear guidance to the contrary in the Convention on the Rights of the Child, courts continue to determine that it was always in the child’s best interest to maintain contact with a parent, even when those parents were violent or abusive. They recommended that Spain ensure that all officials in the justice system  apply a gender-sensitive, child-centered approach to cases involving child custody and domestic violence (at https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27935&LangID=E).
Military jurisdiction - In its 2021 concluding observations, the Committee on Enforced Disappearances welcomed the fact that the ordinary courts were generally always competent to investigate and try the offence established under article 607 bis” of the Criminal Code (crime against humanity). However, the Committee was concerned that, according to the information provided by Spain, the military courts may have jurisdiction to investigate and adjudicate cases of enforced disappearance committed by military personnel that did not qualify as crimes against humanity when certain exceptional requirements were met. The Committee reasserted its position that, as a matter of principle, cases of enforced disappearance should always remain outside military jurisdiction and should fall within the exclusive competence of the ordinary (not military) criminal courts. The Committee recommended that Spain expressly exclude the investigation and prosecution of cases of enforced disappearance from the competence of the military courts (CED/C/ESP/OAI/1, paras. 7, 8).
[bookmark: _Hlk90908178][bookmark: _GoBack]Investigation of enforced disappearance - In its 2021 concluding observations, the Committee on Enforced Disappearances noted with concern that the allegations received regarding the lack of progress in investigating enforced disappearances perpetrated in the past. Specifically, the Committee was concerned that complaints had continued to be dismissed based on the ruling of the Supreme Court in 2012 (Judgment No. 101/2012) on the grounds, inter alia that the alleged acts were covered by the 1977 Amnesty Act or were time-barred. The Committee welcomed the statement made during the dialogue with Spain that, in cases of enforced disappearance where it was not known whether the disappeared person has died, the term of limitation did not begin to run until the disappearance had ceased, meaning until the location of the person was known, since enforced disappearance was a continuous crime. However, it was concerned that the judicial authorities had continued to presume the death of disappeared persons based on the period of time that had elapsed since the enforced disappearance. The Committee again urged Spain to ensure that the term of limitation effectively commenced at the moment when the enforced disappearance ended, that was, until the person’s fate or whereabouts were clarified. It also encouraged Spain to establish expressly in its legal system that the term of limitation for criminal proceedings in cases of enforced disappearance had to commence from the moment when the offence ceased; to ensure that perpetrators were prosecuted and punished in accordance with the seriousness of their acts; to ensure that the institutions involved in the investigation of disappearances had adequate financial and technical resources and qualified staff; and to ensure that all victims of enforced disappearance could exercise their rights to justice, truth and full reparation (CED/C/ESP/OAI/1, paras. 17, 18, 19 (c, d, f)).
Human rights violations committed during the Civil War and the Franco regime - In the report of follow-up on his visits to Spain published in August 2021, the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence welcomed a mechanism to annul convictions and punishment handed down for political, ideological or belief-based reasons by any court or administrative body during the dictatorship in the bill on democratic memory. This annulment was to be executed regardless of the legal justification used to establish such sentences. However, it was regrettable that the bill did not provide for any economic liability on Spain regarding the reparations owed to those wrongfully convicted. This contravened international standards on the obligation to provide full reparation to victims. He also noted that his recommendation to consider alternatives and annul the effects of the amnesty act that impeded all investigations and access to justice with respect to the serious human rights violations committed during the Civil War and the Franco regime was yet to be implemented. He noted that the bill on democratic memory sought to provide alternatives to annulling the effects of the Amnesty Act. Spain’s position was that the Amnesty Act was not an obstacle to investigating past violations, thus the bill provided for the creation of a public prosecutor’s office specialized in democratic memory and human rights. It was still unclear how this would remove the obstacles that the Amnesty Act still posed to effective investigation, prosecution and punishment for those violations (A/HRC/48/60/Add.1).
II. Anti-corruption framework 
B. Prevention 
26. Measures taken to address corruption risks in the context of the COVID-19 pandemic. 
In April 2021, the Special Rapporteur on the independence of judges and lawyers in his report on “The coronavirus disease (COVID-19) pandemic: impact and challenges for independent justice” indicated that the President of the Council of Europe Group of States against Corruption had warned Spain in October 2020 that the reforms planned by the Government as part of a restructuring of the General Council of the Judiciary in the context of the pandemic might violate anti-corruption standards, and advised that the restructuring should be carried out in a more concerted manner in which judicial associations were more closely involved (A/HRC/47/35, para. 28).




. Other institutional issues related to checks and balances 
A. The process for preparing and enacting laws 
42. COVID-19: provide update on significant developments with regard to emergency regimes in the context of the COVID-19 pandemic 
- judicial review (including constitutional review) of emergency regimes and measures in the context of COVID-19 pandemic 
In April 2021, the Special Rapporteur on the independence of judges and lawyers in his report on “The coronavirus disease (COVID-19) pandemic: impact and challenges for independent justice” noted that the emergency measures taken with regard to the Covid-19 pandemic had impacted the judiciary. Complications arose as the Government closed the courts and only urgent cases were processed without prior consultation of judicial bodies. Because of the difficulties that arose, the measures had to be adjusted, this time after due consultation (A/HRC/47/35, para. 13). 









1

