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POLAND REVIEW
I. Justice System 
A. Independence 
2. Irremovability of judges; including transfers, dismissal and retirement regime of judges, court presidents and prosecutors 

In February 2021, the UN Special Rapporteur on the independence of judges and lawyers entered in a dialogue with Poland about the alleged judicial harassment of two Polish judges, allegedly as a result of action taken and/or opinions expressed in the exercise of their judicial functions. The Special Rapporteur also expressed concern about the alleged disregard by Poland of the measures adopted by the EU institutions in relation to the new disciplinary regime for judges. In particular, the Special Rapporteur  was concerned by Poland’s disregard of the order from the Grand Chamber of the Court of Justice of the EU to immediately suspend the application of the national provisions on the powers of the Disciplinary Chamber of the Supreme Court with regard to disciplinary cases concerning judges and the various reasoned opinions of the European Commission regarding to continued functioning of the Disciplinary Chamber (POL 2/2021, available at https://spcommreports.ohchr.org/TmSearch/Results).  

5. Independence (including composition and nomination of its members), and powers of the body tasked with safeguarding the independence of the judiciary (e.g. Council for the Judiciary)

In April 2021, the UN Committee on the Elimination of Racial Discrimination addressed a letter to Poland expressing concern about multiple reports that the separation of powers and the independence of the judiciary continued to be undermined (available at https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/POL/INT_CERD_FUL_POL_44796_E.pdf).
B. Quality of justice 
11. Accessibility of courts (e.g. court fees, legal aid, language) 
In September 2021, several UN Special Procedures mandate-holders entered in a dialogue with Poland about the situation of 32 individuals stranded at the border between Belarus and Poland. The UN independent experts expressed concern about reports that lawyers preparing asylum applications for these individuals were reportedly being denied access to their clients and that the Polish border guards had blocked means of communication and contact between these individuals and their lawyers as well as other actors who intended to provide assistance to them (available at https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=26636).
In December 2021, OHCHR, after a visit to Poland, called on the country to grant access to lawyers to the border area with Belarus. Similar calls for access were previously expressed by OHCHR, including in November 2021, when the UN High Commissioner for Human Rights urged Poland to grant access to humanitarian actors, as well as other civil society and journalists and lawyers to the border area. OHCHR also noted numerous reports of people being immediately and automatically returned to Belarus from Poland, including children and individuals who said they had requested international protection.  OHCHR also expressed concern about accounts that people based in close immigration detention centres had not been given proper physical and mental health care while in detention, and had limited contact with the outside world, including with independent lawyers, human rights monitors and civil society organizations (available at https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27791 and https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=28004). 
In its 2021 concluding observations, the UN Committee on the Rights of the Child recommended Poland to ensure that all children in situations of migration, including undocumented and separated children are provided with interpretation and free legal aid (CRC/C/POL/CO/5-6, para. 41g).
13.Training of justice professionals (including judges, prosecutors, lawyers, court staff)
In its 2021 concluding observations, the UN Committee on the Rights of the Child welcomed the training courses offered by the National School of the Judiciary and Public Prosecution on several children’s rights issues. However, the Committee urged Poland to develop procedures and criteria to provide systematic training and guidance to assess and determine the best interest of the child in the area of justice (CRC/C/POL/CO/5-6, paras. 15, 20(b)).

C. Efficiency of the justice system 
Other – please specify 
Best interest of the child and respect for the views of the child - In its 2021 concluding observations, the UN Committee on the Rights of the Child urged Poland to adopt and effectively implement regulations on the right of children to be heard in all relevant judicial and administrative processes concerning them, including in civil and criminal court procedures, migration and asylum-seeking processes and parental and alternative care. The Committee called on Poland to ensure that the best interest of the child is upheld in courts at all times as a primary consideration in all situations concerning children in the context of international migration, including unaccompanied and separated children, and that the courts express this in their decisions; as well as that children’s views are duly taken into account in all decisions concerning them, including in administrative procedures, and support provided to families with migration backgrounds to prevent family separation (CRC/C/POL/CO/5-6, paras. 21 (a), 41 (a, b, c)).
Administration of child justice - In its 2021 concluding observations, the UN Committee on the Rights of the Child raised concern about the existence in legislation of a variety of minimum ages, between 13 and 15 years of age, at which children may enter the criminal justice system, which is in breach of article 40 (3) (a) of the Convention on the Rights of the Child ; the possibility to subject a child between 17 and 18 years of age to criminal proceedings in the same way as an adult; and the fact that a child may enter the justice system for committing status offences, for which adults cannot be held criminally liable, or for “demoralization”. The Committee also expressed concern over the fact that children under the minimum age of criminal responsibility may be deprived of liberty, and the lack of clarity between the notion of deprivation of liberty and the limitation of liberty; the number of children detained in juvenile shelters for extensive periods of time prior to and during correctional proceedings; and the different special protective conditions for hearings of children who were witnesses or victims and were under 15 years of age and children who were witnesses or victims and are over 15 years of age. The Committee recommended Poland apply the minimum age of criminal responsibility of 15 years of age, below which a child cannot be held responsible in criminal law proceedings and cannot be detained in a child or youth detention centre; increase the upper age limit of the child justice system to 18 years of age; and ensure the removal of all status offences from the law and strengthen the child-friendly and multidisciplinary responses to the first signs of behaviour that would, if the child were above the minimum age of criminal responsibility, be considered an offence. Moreover, Poland should strictly enforce the regulations that provide for a maximum stay of three months in juvenile shelters and provide legal safeguards for the exceptional extension of such detention with a clear limitation of the maximum period of the extension; promote non-judicial measures, such as diversion, mediation and counselling, for children accused of criminal offences and, as a priority, the use of noncustodial sentences, such as probation or community service; ensure that deprivation of liberty is used as a measure of last resort and for the shortest possible period of time and that it is regularly reviewed with a view to its withdrawal; and ensure that special protective conditions for the hearing of a child who is a witness or victim of crime, such as the mandatory presence of a psychologist, the holding of a single hearing and a hearing in a specially prepared room, are guaranteed for all such children, regardless of their age (CRC/C/POL/CO/5-6, paras. 45 - 46).
III. Media pluralism 
C. Framework for journalists' protection 
35. Rules and practices guaranteeing journalist's independence and safety 
In December 2021, OHCHR, after a visit to Poland, called on the country to grant access to media to the border area with Belarus. Under Poland's Act on Border Protection, the border area remained restricted. OHCHR expressed its concern over the lack of access for human rights and humanitarian organisations, lawyers and media. Restricted access had also created a significant information gap, raising concerns regarding transparency and accountability.  OHCHR also reported on the challenging conditions in which those supporting refugees and other migrants -- as well as journalists covering the situation -- were working, including cases of harassment and intimidation. Calls for access by the media were also expressed by the High Commissioner for Human Rights in November 2021, when she urged Poland to grant access to humanitarian actors, as well as other civil society and journalists and lawyers to the border area  ( available at https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=28004 and https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27791).
IV. Other institutional issues related to checks and balances 
A. The process for preparing and enacting laws 
39. Framework, policy and use of impact assessments, stakeholders'/public consultations (particularly consultation of judiciary on judicial reforms), and transparency and quality of the legislative process 
In its 2021 concluding observations, the UN Committee on the Rights of the Child, regarding public budgeting for the realization of children’s rights, urged Poland to take measures to ensure transparent and participatory budgeting through public dialogue, especially by encouraging the participation of children and building the capacity of children and of the authorities involved (CRC/C/POL/CO/5-6, para. 11(b)).
In its 2021 concluding observations, the UN Committee on the Rights of the Child recommended Poland to involve civil society and organizations working for and with children in developing, implementing, monitoring and evaluating policies, plans and programmes concerning children’s rights (CRC/C/POL/CO/5-6, para. 14).


B. Independent authorities 
43. Independence, capacity and powers of national human rights institutions (‘NHRIs’), of ombudsman institutions if different from NHRIs, of equality bodies if different from NHRIs and of supreme audit institutions
In May 2021, OHCHR’s Regional Office for Europe co-signed a joint statement in light of the judgment delivered on 15 April 2021 by the Constitutional Tribunal of Poland, which declared Article 3, paragraph 6 of the Act on the Commissioner for Human Rights of Poland, which provided that the Commissioner will remain in office until the new office-holder is appointed, was unconstitutional. The Constitutional Tribunal also ruled that the existing transitional provision would cease to apply three months after 15 April 2021, the date when the decision was published in the Journal of Laws of the Republic of Poland. In the joint statement with ENNHRI, Equinet, GANHRI, IOI and OSCE – ODIHR, concern was expressed that should a successor not be appointed within this three-month period, the Office of the Commissioner for Human Rights, would have to function without a Commissioner, which would seriously limit its effectiveness as an institution and negatively  impact on   the promotion and protection of human rights in Poland. The signatories called upon the Polish authorities to ensure an orderly transition to a new Commissioner for Human Rights and to provide for continuity, ensuring the effective and independent functioning of the institution throughout this process.  Any constitutional or legislative amendments affecting the Office of the Commissioner for Human  Rights  had to  be  in  compliance  with  the  UN  Paris  Principles  and  other  international  and regional standards and  subject to effective consultations with all relevant stakeholders (available at: https://europe.ohchr.org/EN/Stories/Pages/JointStatementPL.aspx).
In June 2021, UN Special Rapporteurs expressed similar concerns (available at https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=26445). 
In April 2021, the Committee on the Elimination of Racial Discrimination addressed a letter to Poland expressing concern about reports indicating that, when only considering the funds allocated for current expenses and not counting funds allocated to modernize the historic building in which the Commissioner for Human Rights of Poland was located, the Commissioner, as an institution, was not being provided sufficient funding from the State budget to enable it to fully discharge its mandate. The Committee was also concerned by reports that the Commissioner’s Office did not have sufficient funds to fully secure the employee contracts. In the same letter, the Committee expressed concern about the lack of information on measures taken to strengthen the mandate and authority of the Government Plenipotentiary for Equal Treatment and the lack of information on measures to increase its financial and human resources (available at https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/POL/INT_CERD_FUL_POL_44796_E.pdf).
In its 2021 concluding observations, the UN Committee on the Rights of the Child recommended that Poland  provide the Office of the Ombudsman for Children with the resources necessary to ensure that it can effectively, independently and fully implement its mandate for the promotion, protection and monitoring of children’s rights (CRC/C/POL/CO/5-6, para. 13).
D. The enabling framework for civil society 
46.	Rules and practices guaranteeing the effective operation of civil society organisations and rights defenders
See also the point 35
[bookmark: _GoBack]In January 2021, several UN Special Procedures mandate-holders entered in a dialogue with Poland regarding the increased use of hate speech and violence against lesbian, gay, bisexual, trans and gender diverse (“LGBT”) persons, including the creation of so-called “LGBT Free” zones by municipalities, restrictions on and attacks against Pride marches, and the proposed bill to criminalize sexuality education. This was followed by another communication sent by several UN Special Procedures mandate-holders in February 2021 reiterating similar concerns, and adding the charges brought against women human rights defenders for distributing posters displaying the Virgin Mary with a rainbow halo, symbolizing the LGBT flag (POL 1/2020, POL 3/2021, available at https://spcommreports.ohchr.org/TmSearch/Results). In November 2021, several UN Special Procedures mandate-holders entered in a dialogue with Poland on the criminalization of another defender of the rights of lesbian, gay, bisexual, trans and gender diverse (“LGBT”) persons, due to his artistic expression as a legitimate exercise of his right to take part in cultural life and in social debates on decisions and policies that had an impact on the rights of LGBT persons (POL 6/2021, available at https://spcommreports.ohchr.org/TmSearch/Results).
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