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Executive summary

The sharing economy and online P2P markets are rapidly growing phenomena that
could empower consumers by allowing peer suppliers/providers to monetise under-
utilised resources, on the one hand, and by making goods and services more afforda-
ble for peer consumers, on the other hand. The emergence and development of these
new markets, however, also raises consumer protection concerns due to regulatory
uncertainty. Against this background, the ‘Exploratory study of consumer issues in the
sharing economy’ (the Study), included in its objectives an analysis of the 28 EU
Member States’ legislation applicable to C2C transactions and to online platforms facil-
itating P2P transactions (Task 5 — Legal Analysis).

A focal point of this analysis is the identification of the key national-level indicators
used to distinguish between individuals acting in a private capacity and individuals
acting in a commercial/professional capacity; a distinction that has gained particular
importance in the sharing economy context. Furthermore, the Legal Analysis investi-
gates the extent to which the EU consumer acquis and other relevant EU legislation
might apply to C2C transactions and online platforms facilitating these transactions. It
also identifies the main enforcement issues of the applicable legal frameworks, the
application problems experienced by national authorities, and relevant legal and policy
initiatives adopted, or being discussed, by Member States or at EU level.

Objectives and methodology

The transactions falling within the scope of the Study, and therefore covered by the
Legal Analysis, are those concluded by peers' and facilitated by online platforms that
charge a certain type of fee (which might be, for example, the price paid by the user,
or any other compensation to the platform for accessing and using it). Only platforms
facilitating the (re)sale of goods, renting/sharing of goods, renting/sharing of accom-
modation, hiring/sharing of transport services and the hiring of non-professional ser-
vices, are included in the scope of the Study.

The methodology for the Legal Analysis consisted of three main steps:

e EU-level research: desk research carried out by the Legal Analysis Team to
identify relevant EU case-law and assess the extent to which relevant EU legis-
lation can apply to C2C transactions and online platforms.

¢ National-level research: the completion of 28 Country Reports using a uni-
form template by national legal experts for each EU Member State. The Coun-
try Reports identify and analyse the national legislation applicable in the con-
text of online P2P markets. They are based on desk research and supplemented
by the consultation of selected national stakeholders.

e Cross-analysis: comparing the findings arising from the EU and national-level
research and identifying the main consumer issues within online P2P markets,
as well as relevant legal and policy initiatives.

Distinguishing B2C from C2C transactions

Distinguishing between B2C and C2C transactions is essential to determine whether
consumer protection laws apply to a specific transaction. EU legislation does not clarify
such distinction specifically within the sharing economy scenario and the Member
States’ approach to the development of national level indicators that help dis-
tinguish traders from consumers is fragmented: indicators vary from country to
country and from sector to sector. Furthermore, while they are rarely defined in na-

! ‘Peers’ means both peer suppliers/providers and peer consumers. The term ‘peers’ generally covers individuals acting in a
private capacity.



Exploratory study of consumer issues in online peer-to-peer platform markets

tional legal instruments, in most Member States, they are identified by national case-
law, policy documents, legal doctrine, and/or the enforcement practice of the compe-
tent authorities. This fragmentation could arguably generate legal uncertainty and
consequently hinder consumer protection.

A clearer distinction between B2C and C2C transactions has been identified as one of
the core issues to be addressed in order to enhance the potential of the sharing econ-
omy and guarantee adequate consumer protection. The Legal Analysis, however,
shows that there is no consensus amongst stakeholders on how to clarify the distinc-
tion between traders and consumers and reduce legal uncertainty generated by the
fragmentation of national regulatory approaches.

Some stakeholders consider that the assessment of such an essential distinction on a
case-by-case basis is not appropriate, and call for a uniform definition of ‘trader’ that
makes it possible to establish a clear-cut line between B2C and C2C transactions.? The
feasibility of this option is however debatable as the suitability of harmonised criteria
remains highly dependent on the national context and varies across different sectors
and areas of law. In line with this observation, the European Commission Communica-
tion of 2 June 2016, proposes to assess the nature of the transaction on a case-by-
case basis, against three main elements (the frequency of the services; ii. the profit-
seeking motive; and ii. the level of turnover). Furthermore, the Legal Analysis shows
that, although national regulatory approaches are fragmented, in most Member
States, the ‘continuity’ and the ‘professional nature’ of the activity carried out are
the main elements on the basis of which, on a case-by-case basis, ‘traders’ are distin-
guished from ‘consumers’. The ‘continuity’ is usually assessed against the number,
amount and frequency of the transactions. The turnover generated by the activity or
the profit-seeking motive are generally used as indicators of the ‘professional nature’
of the activity.

Additionally, some Member States developed sector-specific thresholds and/or tax
thresholds that help distinguish between individuals acting in a private capacity and
individuals acting in a commercial/professional capacity. These limits, however, clearly
diverge from one Member State to another (as well as from sector to sector) and are
not specifically set out to clarify the distinction between B2C and C2C transactions
from a consumer protection perspective. Indeed, when sector-specific or tax thresh-
olds are exceeded, the activity is presumed to be ‘professional’, or the individual is
qualified as a ‘business’ for tax purposes. Consequently, the sector-specific legislation
or the tax regulation, would apply. However, it might not be possible to categorically
state that consumer law also becomes applicable. For example, in the accommodation
sector, different local regulations set out temporal thresholds. They lay down the
limits within which the renting activity is presumed to be ‘non-professional” and is,
therefore, neither subject to licensing or authorisation requirements, nor to other sec-
tor-specific requirements, such as compliance with fire safety regulations. In some
Member States, tax thresholds are used to assess whether an individual is acting ‘pro-

2 Information collected through consultation with national stakeholders (e.g. Spanish Association of Digital Economy, 24
May 2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Spanish Government, 13 June 2016;
Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June 2016). See also:
Position paper of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, online
intermediaries, data, cloud computing and the sharing economy market (Positionspapier der Bundesrepublik Deutschland
zum Regelungsumfeld fir Plattformen, Online-Vermittler, Daten, Cloud Computing und die partizipative Wirtschaft) of 22
April 2016, available at https://www.bundesregierung.de/Content/DE/_Anlagen/BKM/2016/2016-04-22-positionspapier-
plattformregulierung.pdf?__blob=publicationFile&v=2; HM Government Response to EU public consultation on Digital Plat-
forms, BIS/16/74, p. 46, available at

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/491736/bis-16-74-digital-platforms-eu-
consultation-response.pdf; The principles for legislators and policy makers developed by Test-Achats/Test Ankoop in the
policy paper ‘Collaboration or Business? Collaborative consumption: From value for users to a society with values’ are ana-
lysed under Section 6.2.1. of this Report.

3 European Commission, Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, ‘A European agenda for the collaborative economy’,
2.6.2016, COM (2016) 356 final, available at http://www.eesc.europa.eu/resources/docs/com2016-356-final. pdf.



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/491736/bis-16-74-digital-platforms-eu-consultation-response.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/491736/bis-16-74-digital-platforms-eu-consultation-response.pdf
http://www.eesc.europa.eu/resources/docs/com2016-356-final.pdf
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fessionally’. For example, according to the Latvian Law on Personal Income Tax, the
fact that an activity generates revenue exceeding approximately EUR 15,000 in a tax-
ation year is an indicator of its professional or commercial nature. Similarly, in the
United Kingdom, resident landlords® who rent out their own furnished accommodation
(rooms or entire floor) earning less than GBP 7,500 per year® (approximately EUR
8,419) are qualified as ‘private individuals’ for tax purposes, and can accede to a tax
exemption by opting into the ‘Rent a Room Scheme’ on their tax return.® Furthermore,
the introduction of sector-specific or tax thresholds to help distinguish traders from
consumers has been generally criticised by some stakeholders as it could arguably
generate more legal uncertainty.’” They consider that these limits would not adequate-
ly guarantee that above the threshold set out by law, individuals producing certain
revenues are actually acting in a professional or commercial capacity (e.g. as profes-
sional drivers, in the transport sector). Indicators of what constitutes a trader should
rather be flexible so as to allow assessing, on a case-by-case basis, the real income
earned and consequently apply ‘fair’ taxes and licensing/authorisation requirements.®

Finally, the acknowledgement by national legislators of the existence of ‘prosumers’
or ‘micro-entrepreneurs’ as new types of economic operators has also been identi-
fied by some stakeholders as possibly helpful in clarifying the distinction between
traders and consumers, and creating more legal certainty. The notion of prosumer is
based on the necessity to adopt a flexible approach to the qualification of sharing
economy operators. According to a policy paper recently released by a consortium of
EU consumer associations from Belgium, Italy, Portugal and Spain, led in Belgium by
the consumer protection organisation Test Achats/Test Ankoop, the prosumer is ‘a
private individual who provides, produces or trades goods or services not related to
their habitual business, trade or profession’.9 In France, since 2016, the accessibility to
the tax status of ‘micro-entrepreneur’ (which benefits from simplified tax and account-
ing rules), instead, has been tied to turnover thresholds depending on the type of
business activity carried out. Against this background, it can be argued that the intro-
duction of these new categories of economic operators would not necessarily guaran-
tee more legal certainty as it would raise the questions of which legal regime would
apply to them and what indicators should be used to distinguish ‘prosumers’ or ‘micro-
entrepreneurs’ from ‘traditional’ businesses or consumers.

C2C legislation and related enforcement issues

The Legal Analysis identifies the national legislation applicable to: (i) the relationship
between peers concluding contracts (through online platforms), and (ii) to the rela-
tionship between platforms facilitating P2P transactions and their users.

In most Member States, the legislation applicable to C2C transactions falling
within the scope of this Study, consists of civil code provisions on contracts general-
ly, obligations, contracts of sale, contracts of lease, letting of work and letting of
things, as well as specific laws applicable to the transport and accommodation
services (where relevant). Although this legal framework does not guarantee the
same level of protection as afforded to consumers in B2C transactions, both general

4 Irrespective of whether the resident landlord owns the accommodation or not.
5 The tax threshold is GBP 7,500 from 6 April 2016. For the 2015 to 2016 tax year, the threshold was GBP 4,250.

6 ‘Rent a room in your house’, Gov.UK website available at https://www.gov.uk/rent-room-in-your-home/the-rent-a-room-
scheme.

7 Conclusions of representatives of online platforms facilitating P2P transactions and of other stakeholders attending the
Workshop in Brussels, as part of the Study, on 3 October 2016.

8 Ibid. See also OCU, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, ‘Collaboration or
Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, 65.

9 Collaboration or Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU, supra,
p. 7.
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civil code rules and sector-specific legislation assure a basic level of protection to par-
ties to C2C contracts.

In some Member States, sector-specific laws apply to both B2C and C2C transactions
and can include quality and/or safety rules that protect parties to C2C transactions.
This is, for example, the case in Germany where, according to Section 2 of the Pas-
senger Transportation Act!® every carrier offering transportation to a passenger re-
quires a permit. Similarly, the Malta Travel and Tourism Services Act!! prohibits any
person from running or operating a tourist accommodation service activity without a
licence. The Maltese Act does not distinguish between B2C and C2C transactions.
Therefore, it can be assumed that the licensing requirement applies to both businesses
and private touristic rentals.

With regards to the horizontal legislation applicable to C2C transactions, general civil
law rules such as the good faith clause or general information requirements afford a
basic level of protection to parties to C2C transactions. In theory, it could be argued
that this level of protection is sufficient as in C2C transactions both parties are con-
sumers and are thus on an equal footing. The national level analysis, however, shows
that in practice, general civil provisions are not usually tailored to C2C transac-
tions concluded online. According to case-law of the Court of Justice of the Europe-
an Union (CJEU), when consumers are parties to a B2C contract and hold a weaker
position than the business counterparty, they tend to agree to pre-determined terms
without being able to influence their content.'? These information asymmetries may
also occur in C2C transactions concluded online where, in most cases, the parties or
the goods are not physically present and the identity of the other peer is not clear.
Therefore, although both parties to the C2C contract are consumers (i.e. peers - indi-
viduals acting in a private capacity), their relationship is not necessarily ‘balanced’.

The main issue concerning the existing C2C legislation consists in its scarce en-
forcement in the sharing economy context. This is partially due to the fact that the
competence of the national consumer protection authorities is generally limited to the
B2C scenario. Furthermore, in order to enforce rules applicable to C2C transactions
and guarantee access to redress by peers in case of disputes, the case must be
brought before civil courts. The Legal Analysis shows that, however, civil claims are
very limited for various reasons, most notably the high costs and length of civil pro-
ceedings compared to the average low value of C2C transactions concluded online, as
well as the low confidence of the general public in traditional dispute resolution mech-
anisms and the scarce awareness of available remedies.

Additionally, the Legal Analysis shows that the scarce enforcement of C2C legisla-
tion could be linked to the insufficient cooperation of platforms with compe-
tent authorities. In the Netherlands, on the basis of the Memorandum of Under-
standing signed by Airbnb with the city of Amsterdam in December 2014,
Airbnb directly collects tourist taxes on behalf of the hosts and transfers them to the
City. It also provides information to its users on the private holiday rules that apply in
Amsterdam. According to the temporal threshold set out by the Amsterdam rules on
private holiday rentals,’® the renting activity of properties located in Amsterdam is
presumed to be ‘non-professional” when it is carried out for less than 60 days per year

10 German Passenger Transportation Act, 1990 (Personenbeférderungsgesetz), Federal Law Gazette 1/2016, p. 203.
1 Chapter 409 of the Laws of Malta, Act XII of 1999 as last amended by Act XXIII of 2009.
2.C-40/08, Asturcom Telecomunicaciones SL v Cristina Rodriguez Nogueira [2009] ECR I-09579, para 29.

13 Website of the Municipality of Amsterdam (Gemeente Amsterdam), Agreement between Amsterdam and Airbnb (Afspra-
ken Amsterdam en Airbnb), available at https://www.amsterdam.nl/wonen-leefomgeving/wonen/bijzondere-
situaties/vakantieverhuur/.

4*May I let my home or home boat when I am on holidays?’ (Mag ik mijn woning of woonboot verhuren als ik op vakantie
ben?), website of the Municipality of Amsterdam available at
https://www.amsterdam.nl/veelgevraagd/?caseid=%7B9B2C2273-F797-460B-AD20-05DFB9F6F39F%7D.
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in total. Above this limit, the activity is qualified as a ‘business’ and a licence is neces-
sary. According to the Memorandum of Understanding, Airbnb should therefore coop-
erate with the Municipality to prevent the breach of these rules (in particular that
apartments located in Amsterdam are rented out through the platform for no longer
than 60 days per year). The actual enforcement of this rule has been particularly diffi-
cult due to Airbnb’s refusal (on privacy grounds) to disclose the identity of users who
do not comply with the Municipality’s rules.” The independent website Inside Airbnb
highlighted that around half of the Amsterdam flats are rented out through Airbnb ex-
ceeding the limit of 60 days per year.16 Although the City Council denied that the prob-
lem is as significant as described by Inside Airbnb,'” the case of Amsterdam could
highlight the difficulty in using sector-specific thresholds to distinguish between pro-
fessional and non-professional activities without the voluntary cooperation of online
P2P platforms, or without rules specifically imposing transparency requirements on
these platforms.

Transparency of online P2P platforms’ rules and practices

Member States do not have specific legislation applicable to online platforms
facilitating P2P transactions, apart from the provisions transposing relevant EU
legislation (e.g. Articles 5, 6, 14 and 15 of the Electronic Commerce Directive - ECD)*®
into national law. When the platform qualifies as a trader and engages in B2C com-
mercial activities, national laws transposing relevant provisions of other EU Directives
such as the Unfair Commercial Practices Directive (UCPD),* the Consumer Rights Di-
rective (CRD)?° and the Unfair Contract Terms Directive (UCTD),?! would also apply.

It is noteworthy that Italy is currently discussing the adoption of a law specifically
aimed at regulating digital sharing economy platforms (Legislative Proposal
3564/2016, the so called ‘Sharing Economy Act’).?> The Sharing Economy Act seeks to
enhance online P2P platforms’ transparency and accountability by instituting a national
register of digital sharing economy platforms within the Italian Antitrust Authority -
that would formally become the official Italian body in charge of monitoring and regu-
lating online P2P platforms. In order to register, platforms should adopt a policy doc-
ument (including all the conditions of the contract concluded between the platform
and its users) that must be approved by the Antitrust Authority.

Furthermore, in France, a draft law for a Digital Republic is currently under discus-
sion.?® Although the draft law does not specifically seek to regulate the sharing econ-
omy, its Article 23 is of particular interest as it would impose certain new obligations

5 The 'Airbnb effect': is it real, and what is it doing to a city like Amsterdam?’, The Guardian’s website available at
https://www.theguardian.com/cities/2016/oct/06/the-airbnb-effect-amsterdam-fairbnb-property-prices-communities.

16 Inside Airbnb website available at
http://insideairbnb.com/amsterdam/index.htmi?neighbourhood=_&filterEntireHomes=false&filterHighlyAvailable=false&filter
RecentReviews=false&filterMultiListings=false.

17 The 'Airbnb effect': is it real, and what is it doing to a city like Amsterdam?’, The Guardian, supra.

18 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of infor-
mation society services, in particular electronic commerce, in the Internal Market, OJ L 178, 17 July 2000, pp. 1-16.

19 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market OJ L 149, 11 June 2005, pp. 22-39.

20 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, 0J L 165,
18 June 2013, pp. 63-79.

21 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95, 21 April 1993, pp. 29-34.

22 | egislative Proposal 3564/2016 ‘Discipline of digital platforms for sharing goods and services and provisions to boost the
sharing economy’ (Disciplina delle piattaforme digitali per la condivisione di beni e servizi e disposizioni per la promozione
dell’economia della condivisione), 27 January 2016, available at
http://www.makingspeechestalk.com/ch/comment_sea/?id_speech=45.

23 parliamentary proceedings of the Draft Law for a Digital Republic, available at
https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000031589829&type=general&typeLoi=proj
&legislature=14.
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and transparency requirements on operators of online platforms whose activity ex-
ceeds a certain number of connections defined by decree (Article 23(I)). In particular,
Article 23 quarter A, c), II would impose on online platforms operating in the accom-
modation sector the obligation to check: i. whether the (furnished) apartment that the
peer supplier wants to rent out through the platform complies with the registration
requirements of the French Tourism Code; ii. that the apartment is not rented out for
more than 120 days per year (where the property is the main residence of the lessor).
It would therefore be up to the platform to check whether the temporal threshold dis-
tinguishing between touristic accommodation service activities carried out by busi-
nesses and those carried out by private individuals on an occasional basis is exceeded.

The French Draft Law is particularly relevant in the context of legislative and political
initiatives aimed at improving consumer protection in P2P markets and maximising
their potential by enhancing online platforms’ transparency and accountability. One of
the main issues concerning the relationship between platforms and their users relates
to the lack of transparency in online P2P platforms’ rules and practices. According to
the national level analysis, most platforms qualifying as ‘traders’ and engaging in B2C
commercial activities do not comply with some due pre-contractual information re-
quirements arising from the professional diligence duty set out by Article 5(2) of the
UCPD. The European Commission’s Guidance on the Implementation/Application of the
UCPD (UCPD Guidance),** clarifies that in order to comply with such duty, platforms
qualifying as ‘traders’ in the meaning of Article 2(b) of the UCPD should adopt a series
of appropriate measures aimed at clarifying to their users with whom they are
concluding contracts on the platform itself. Consequently, where platforms do not
enable their users to clearly indicate that they act in a professional/commercial capaci-
ty or do not clarify that consumer protection law exclusively applies when the transac-
tion is concluded with a trader, this could represent a breach of a due pre-contractual
information requirement. Furthermore, compliance with this information requirement
is interlinked with the necessity to clarify the distinction between B2C and C2C trans-
actions as platforms’ users might not be aware of the criteria that help distinguish be-
tween traders and consumers.

The Country Reports show that most national online P2P platforms (with a few excep-
tions) do not specifically comply with this requirement. The Belgian consumer organi-
sation Test Achats/Test Ankoop highlighted the need to explicitly require platforms to
enable their users to know the nature of the transaction that they are concluding®® and
to clarify the platform’s roles and responsibilities®® in order to create reliable trust sys-
tems and adequately guarantee consumer protection. With regards to user reviews
and user identification systems, on the basis of the professional diligence duty includ-
ed in Article 5(2) of the UCPD and the transparency requirements set out by Arti-
cles 6(1)(b) and 7(4)(a) of the UCPD, platforms’ liability should also extend to
adequately ensuring their users’ identity. According to the UCPD Guidance, plat-
forms should adopt any necessary ‘technical means to verify the reliability of the per-
son posting a review, for instance by requesting him/her to register’.?” However, most
national online P2P platforms do not set out strict verification mechanisms of their
users’ identity. They usually exclusively require users’ names and email addresses
(and occasionally, phone numbers) in order to register, and set out basic verification
systems that could either consist of sending verification emails or registering new us-

24 Commission Staff Working Document Guidance on the Implementation/Application of Directive 2005/29/EC on Unfair
Commercial Practices, accompanying the document Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions ‘A comprehensive approach to
stimulating cross-border e-Commerce for Europe's citizens and businesses’, UCPD Guidance, 25.5.2016, COM (2016) 320,
p. 123.

25 *Collaboration or Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU, supra,
7, p. 65.

26 Ibid., p. 66.
27 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 137.
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ers through social media or services offered by Google. Only a few platforms impose
stricter identification requirements that peer suppliers (and, sometimes, also peer
consumers) must meet in order to be able to use the platform. For example, the UK
platforms Hassle?® and Trusted House Sitters,?® and the Dutch platforms Jobado and
Helping interview peer suppliers®® in order to verify their trustworthiness and reliabil-
ity. Other platforms, enable users to acquire a ‘verified user’ that guarantee both us-
ers’ identity and safer business (e.g. Bohla,*' Yoopies).*?

Liability of online P2P platforms

The Legal Analysis shows that transparency issues mainly concern the liability of the
platforms. In most Member States, platforms’ Terms and Conditions exclude any lia-
bility of the platform in relation to the contracts concluded between the
peers, and explicitly state that the platform is not a party to such contracts. However,
depending on the extent to which a platform ‘intervenes’ in the transactions concluded
by its users, the latter may expect that the platform shares responsibility with the
peers in case of non-performance or non-compliance of the performance. For example,
where the platform actively manages P2P transactions (e.g. facilitating trust among
peers by using or suggesting ID verification systems, managing user reviews, mediat-
ing disputes) or governs them (e.g. setting out pricing or user insurance as part of the
transaction), it is more likely that its users have the impression that the platform will
also share a certain degree of liability. However, in most Member States, the applica-
ble legal framework does not set up such obligation and only general civil law rules on
contractual and non-contractual liability can apply.

According to the CJEU, the applicability to online platforms of the liability exemption
(set out by Article 14 of the ECD) for illegal information stored or transmitted at the
request of third parties depends on the way the platform operates. The CIJEU high-
lighted that in order to determine whether the platform should be deemed responsible
or not, it is necessary to assess (on a case-by-case basis) whether the platform as-
sumes an ‘active’ or ‘passive’ role.* Where the platform’s role is ‘[...] neutral, in the
sense that its conduct is merely technical, automatic and passive, pointing to a lack of
knowledge or control of the data which it stores’,** it could rely on the liability exemp-
tion set out by Article 14 of the ECD. Conversely, if the platform has ‘active’ control
(and knowledge) over the information stored or transmitted, Article 14 cannot apply.
In case C-324/09 L'Oreal, the CIEU clarified that the assistance provided by the plat-

28 Hassle website available at https://hassle.com/uk/apply (non-professional services).

2% Website available at https://www.trustedhousesitters.com/gb/ (non-professional services).

30 They are both platforms offering non-professional services. Jobado website, available at
https://www.jobado.nl/algemene-voorwaarden; and Helping website, available at
https://www.helpling.nl/algemenevoorwaarden.

31 *Terms & Conditions’, Bohla website available at http://www.bolha.com/koristno/pravila-in-pogoji-uporabe-bolhacom.

32:General Use Conditions’ Yoopies, available at https://yoopies.fr/cgv/ (Article 2). The French site of Yoopies has been
used as it is registered in Paris.

33 Joined Cases C-236/08 to C-238/08, Louis Vuitton, References for a preliminary ruling under Article 234 EC from the
Cour de cassation (France), made by decisions of 20 May 2008, received at the Court on 3 June 2008, in the proceedings
Google France SARL, Google Inc. v Louis Vuitton Malletier SA (C-236/08), Google France SARL v Viaticum SA, Luteciel SARL
(C-237/08), and Google France SARL v Centre national de recherche en relations humaines (CNRRH) SARL, Pierre-Alexis
Thonet, Bruno Raboin, Tiger SARL (C-238/08), available at
http://curia.europa.eu/juris/document/document.jsf?docid=839618&doclang=en; C-324/09, Reference for a preliminary
ruling under Article 234 EC, from the High Court of Justice (England & Wales), Chancery Division, (United Kingdom), made
by decision of 16 July 2009, received at the Court on 12 August 2009, in the proceedings L’Oréal SA, Lancéme parfums et
beauté & Cie SNC, Laboratoire Garnier & Cie, L'Oréal (UK) Ltd v eBay International AG, eBay Europe SARL, eBay (UK) Ltd,
Stephen Potts, Tracy Ratchford, Marie Ormsby, James Clarke, Joanna Clarke, Glen Fox, Rukhsana Bi, available at
http://curia.europa.eu/juris/document/document.jsf?docid=107261&doclang=en.

34 Joined Cases C-236/08 to C-238/08, Louis Vuitton, supra.
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form to its users, e.g. including the optimisation of published advertisements, may be
an indicator of the ‘active’ role of the platform.®

In this context, it is worth noting that according to the UCPD Guidance,®® platforms
cannot invoke the liability exemption set out by Article 14 of the ECD with regards to
content that does not consist of illegal information stored at the request of third par-
ties, or where the platform did not comply with the professional diligence duty set
out by Article 5(2) of the UCPD.

Concluding note

Against this complex background, stakeholders’ opinions on the way forward are not
uniform.

The legal uncertainty generated by the difficulty in distinguishing between ‘traders’
and ‘consumers’ is perceived as one of the main legal issues affecting consumers op-
erating in P2P markets. Possible solutions might be either defining, at EU level, a har-
monised set of indicators of what constitutes a trader, or promoting legal initiatives at
national and local level aimed at setting out sector-specific or tax thresholds. As high-
lighted above, the lack of consensus on the way forward leads to the conclusion that
clarifying the distinction between B2C and C2C transactions requires deeper reflection
and analysis at EU and national level. It would be beneficial to broaden the political
debate on the point, as well as to monitor both relevant case-law and legal and policy
initiatives adopted by the Member States, and assess their effective functioning.

With regards to the legal framework applicable to C2C transactions, the Legal Analysis
concludes that, where both parties to the transaction are clearly consumers and their
relationship is ‘balanced’, no extra regulation is required (i.e. applicable general civil
provisions and sector-specific laws - where relevant, already guarantee a sufficient
level of consumer protection). National legislators should instead evaluate the oppor-
tunity to review and update existing C2C rules (to reflect the challenges brought by
the digital environment), if the content of the C2C contract (concluded online) has
been pre-determined by one of the parties, or there are uncertainties relating to the
actual identity of one of the parties.

In order to increase the enforcement of C2C legislation, the expansion of the remit of
national consumer protection authorities to C2C transactions (including those conclud-
ed via platforms) could be considered. As highlighted above, the general public’s mis-
trust of traditional dispute resolution systems, in case of low-value C2C contracts con-
cluded online, might be mainly generated by the high costs and excessive length of
national civil procedures. Promoting the use of the EU Small Claims Procedure for C2C
disputes with a cross-border element and up to EUR 2,000 and amending, where nec-
essary, national legislation regulating small claims procedures to ensure that their
scope of application includes C2C disputes, therefore, could give peers additional
mechanisms to enforce C2C legislation and obtain redress in case of disputes.

Platforms could further help enhance the enforcement of the legal framework applica-
ble to C2C transactions by including in their Terms and Conditions information on ap-
plicable legislation and redress mechanisms, as well as by developing their own re-
dress systems. Furthermore, enforcement could be also improved by promoting a
stronger collaboration between online P2P platforms and competent authorities. As
highlighted above, the enforcement of temporal thresholds that are sometimes set out
at national or local level to help distinguish between professional and non-professional
activities, would require a platform’s proactive attitude in revealing the identity of the

35.C-324/09 L'Oreal, supra.
36 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, , p. 26.
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users exceeding these thresholds to the competent authorities. Platforms’ collabora-
tion, however, is often limited by privacy rules® or by provisions that exclude the pos-
sibility to impose on platforms having their legal seat abroad the obligation to share
data c3>£1 their income or the income of their users with the competent taxation ser-
vices.

Improving or clarifying the information that online P2P platforms provide to their users
could address certain issues arising from the lack of transparency of platforms’ rules
and practices. On the one hand, platforms could make their Terms and Conditions
more user-friendly, assuring that users are adequately informed about their rights and
obligations, applicable legislation and available redress mechanisms. On the other
hand, platforms could adopt the necessary technical tools to enable their users to indi-
cate whether they are acting as traders and informing users that consumer protection
laws will apply only when the contract concluded through the platform is a B2C trans-
action. Furthermore, in order to prevent users from creating fake profiles or providing
false information, it would be beneficial if platforms were to adopt adequate trust tools
to verify users’ identity.

Platforms’ roles and responsibilities could be either clarified by further interpreting
already existing obligations arising from relevant EU legislation, or by taking legal ini-
tiatives at EU level. The majority of interested online P2P platforms claim that any new
legal or policy initiative would represent an unnecessary regulatory obstacle to the
development of new business models and should be justified by evidence of consumer
detriment.®® On the other hand, other stakeholders call for legal or policy initiatives
(possibly at EU level) aimed at explicitly introducing transparency requirements for
online P2P platforms,*° including rules clarifying platforms’ responsibilities, that should
take into account their degree of intervention, management or government of the
transactions concluded by their users.*! Some stakeholders consider that focusing on
the actual enforcement of the already existing legislation and addressing possible
loopholes through Codes of Conduct and measures adopted by individual platforms
would be the preferred way forward*® The Legal Analysis, however, shows that the
efforts made so far in some Member States to enhance the transparency of platforms’
rules and practices by Codes of Conduct have been ineffective. The lack of platforms’
collaboration could result in such initiatives being ignored: for example, the ‘Manifesto
for a sustainable sharing economy and respectful of consumer rights’®® published in

37 \Amsterdam’, Airbnb website available at https://www.airbnb.nl/help/article/860/amsterdam.

38 Milikowski, F., ‘The power of Airbnb. An air mattress with breakfast’ (De macht van Airbnb. Een luchtbedje met ontbijt),
De Groene Amsterdammer 14 April 2016, p. 32 et seq.

3% Argument made by some stakeholders attending the European Consumer Summit of 17 October 2016 in Brussels.

4 *Online Platforms and Digital Single Market”, 10" Report of Session 2015-2016, HL Paper 129
http://www.publications.parliament.uk/pa/Id201516/ldselect/Ildeucom/129/129.pdf. Information collected through consulta-
tion with national stakeholders (the Latvian Ministry of Economics, 16 April 2016; Catalonian Competition Authority, 26 May
2016; Ouishare, 2 June 2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Government, 13
June 2016; Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June 2016).
See also Position paper of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, 22
April 2016, supra. This argument was also supported by stakeholders attending the European Consumer Summit of 17
October 2016 in Brussels.

41 Information collected through consultation with national stakeholder (e.g. Association for the Defence of Consumers, 27
April 2016; Representative of the Spanish Government, 13 June 2016; Catalonian Government, General Directorate for
Telecommunications and Information Society, 15 June 2016). This argument reflects the position of the CJEU which gives a
restrictive interpretation of Article 14 of the ECD, clarifying that platforms cannot invoke the liability exemption when as-
suming an ‘active’ role in relation to the transactions concluded by the peers.

42 Information collected through consultation with national stakeholders (Spain: Blog Ecolaborativa, 24 May 2016; Spanish
Association of Digital Economy, 24 May 2016; National Commission on Markets and Competition, 26 May 2016; Consumers’
and Users’ Organisation, 2 June 2016; Ireland: Lecturer of Law at NUI Galway, 14 June 2016; Finland: Consumer Om-
budsman, 20 May 2016, and the Consumer Union, 18 May 2016). This argument was also supported by stakeholders at-
tending the European Consumer Summit of 17 October 2016 in Brussels.

43 ‘Manifesto per una sharing economy sostenibile e rispettosa dei diritti dei consumatori’, Altroconsumo website available at
https://www.altroconsumo.it/organizzazione/media-e-press/comunicati/2015/manifesto-per-una-sharing-economy-
sostenibile-e-rispettosa-dei-diritti-dei-consumatori.
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July 2015 by the Italian consumer association Altroconsumo has not been signed up to
by any platform. Other Codes (such as the Code of Conduct designed by Sharing
Economy UK - SEUK),* although signed up to by several platforms and calling on its
members to act ‘honestly’ and take ‘steps to develop and sustain strong relationships
of trust with customers, users and between their users’,”> do not specify which trans-
parency requirements platforms should adopt or which responsibilities they should
assume.

44 'Code of Conduct’ Sharing Economy UK website available at http://www.sharingeconomyuk.com/code-of-conduct.

45 Articles 2.1 and 2.2, ‘Code of Conduct’ Sharing Economy UK, supra.
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1 Introductory note

This Section explains the scope and objectives of the Legal Analysis carried out as well
the methodology applied in order to achieve them.

1.1 Objectives and scope

This Report is the main output of Task 5 of the ‘Exploratory study of consumer issues
in the sharing economy’ (the Study). The methodology for Task 5 is described in Sec-
tion 1.2 below.

The aims of the Legal Analysis Report are:

To analyse the extent to which relevant EU consumer law Directives are rele-
vant to C2C transactions and online platforms facilitating P2P transactions.

To analyse the key national-level indicators used in the Member States to dis-
tinguish between B2C and C2C transactions and related application problems
experienced by national authorities.

To map the national legislation of all EU Member States applicable to C2C
transactions and analyse relevant rights and obligations of private individuals
covered by this legislation compared to consumer rights guaranteed under the
national legislation applicable to B2C transactions.

To identify and analyse national rules applicable to online platforms facilitating
P2P transactions concerning the role and responsibilities of platforms towards
peers and related potential issues for peer consumers and suppliers.

To identify any issue or problem that national authorities encounter in applying
the relevant national rules and their application to cross-border transactions fa-
cilitated by platforms, as well as any relevant EU and national case-law (at
least of the core EU Member States)* that may have caused adaptations or
changes in the relevant national legal framework or that highlights how these
rules are applied in practice.

To give an overview of legal and policy initiatives being pursued at national, re-
gional and local levels.

The overall objective of the Legal Analysis consists in assessing the relevance of the
EU consumer acquis and the Member States’ legislation in addressing gaps and prob-
lems in consumer protection as regards C2C transactions or online platforms facilitat-
ing P2P transactions, with particular attention to cross-border transactions.

The box below describes the scope of the Study.

Scope of the Stud

Transactions covered

This Study exclusively focuses on P2P transactions facilitated through online
platforms that charge users a type of fee*” and whose parties do not know
each other personally.

P2P transactions that occur through direct personal contact, sharing ar-
rangements between closed groups of friends and family, or where the shar-

46 It is noted that ten ‘sharing economy core countries’ have been selected for the purposes of this Study: Bulgaria, Den-
mark, France, Germany, Italy, the Netherlands, Poland, Slovenia, Spain and the United Kingdom - as mentioned in the
Tender Specifications. The sharing economy phenomenon is seen as already having gained considerable popularity and
scale in these Member States.

47 The Study covers all sharing platforms regardless of whether their users pay a price or a fee (for facilitation, insurance),
or whether they are in any other way compensating the platform for accessing and using it. Not-for-profit platforms that
charge fees and/or where payments occur are included in the scope.
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Scope of the Stud

ing offer is not addressed to the general public, are excluded from the scope.

Activities and services covered
Online platforms facilitating the following activities or services are included in the
scope of this Study:

e The sharing/renting of goods and the (re)sale of new and used/second hand

goods by persons in a private capacity.

e The sharing of private transport services.

e The sharing of private accommodation services.

e Non-professional services.

Platforms or websites facilitating the following transactions or activities are excluded
from the scope of this Study:

e Transactions in goods wherein a third party assumes responsibility for the
transaction as a commercial entity (B2C transactions);

e Transactions in customized or tailor-made goods;

e Transactions in cultural products (books, films, DVDs and CDs, theatre tick-
ets);

e Food sharing activities and real estate transactions;

e Sharing of professional services such as legal advice, accounting and medical
services between peers which raise specific qualifications and employment
issues;

e Crowd funding/money lending which raise specific financial services issues;

e Regular B2C rental markets (car rental, bike rental) as well as commercial
vehicle loan systems (e.g. zipcar).

e Platforms that offer predominantly commercial services to facilitate B2C
transactions (such as booking.com, etc), communication platforms (Skype,
Whatsapp), operating systems and app stores, audiovisual and music plat-
forms (Youtube), and payment systems (Paypal).

Terminology
For the purpose of this Report,

e 'Online platform’ means an information society service accessible through the
Internet or by similar digital means which facilitates the conclusion of P2P
contracts. Platforms excluded from the scope of this Study are listed above.

e ‘'Peer supplier/provider’ means any natural or legal person acting in a private
capacity who uses an online platform to sell, rent out or to share goods or
services to other private individuals who are users of the same platform.

e 'Peer consumer’ means any natural person acting in a private capacity who
uses an online platform to buy, rent or share goods or services offered by
other platform users.

e 'Peers’ means both peer suppliers/providers and peers consumers. The term
‘peers’ generally covers all the users of an online platforms acting in a pri-
vate capacity.

e 'Sharing economy’ or ‘online P2P’ markets include online, for-profit facilita-
tors of interactions between peers, acting in their personal capacity for a fee
or other compensation, and who do not know each other personally.*®

Temporal scope

48 This definition, is different from the European Commission’s definition of the sharing economy (collaborative economy) as
‘business models where activities are facilitated by collaborative platforms that create an open marketplace for the tempo-
rary usage of goods or services often provided by private individuals’ - European Commission, Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions, ‘A European agenda for the collaborative economy’, 2.6.2016, COM (2016) 356 final. It is however appropriate
for the Study’s ultimate objective, which is to identify potential consumer issues and to develop operational policy options
to address them.
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Scope of the Stud

The cut-off date for the Legal Analysis, in particular as regards information provided
through the Country Reports, is 31 May 2016.%°

1.2 Methodological approach

The methodological approach adopted to achieve the set objectives consisted in three
main methodological steps, the results of which are synthesised in this Report:

e EU-level research aimed at giving a brief overview of the relevant EU acquis
that could apply to C2C transactions and to online platforms facilitating P2P
transactions, as well as relevant EU case-law.

¢ National-level research across the 28 EU Member States aimed at identifying
and analysing: i. national indicators distinguishing between B2C and C2C
transactions; ii. the national legislation applicable to C2C transactions; iii. na-
tional rules applicable to online platforms facilitating P2P transactions; iv. any
specific national, regional or local measures adopted by Member States in re-
sponse to sharing economy activities; v. the relevant national case-law; vi.
Terms and Conditions or any other non-legislative measure adopted by individ-
ual platforms falling within the scope of this Study; vii. the relevant institutional
framework in each Member State; viii. application and enforcement issues en-
countered by national authorities in applying the relevant national legislation;
iXx. gaps and deficiencies in the national regulatory framework that result in
problems with enforcing consumer protection rules and consumer rights in P2P
business models, in particular as regards cross-border transactions that are not
addressed or are insufficiently addressed by EU or national legislation.

e Cross-analysis of these findings aimed at identifying consumer issues in
online P2P markets, especially those with a cross-border element.

The approach adopted for the completion of each of these steps is briefly described
below.

Approach to the EU-level research

The EU-level desk research was conducted by the Legal Analysis Team, led by the Le-
gal Analysis Expert.

In addition to reviewing relevant legislation, the main sources of information used in-
cluded:

e EU policy documents, such as the European Commission Communication of 2
June 2016;*°
e Academic and legal literature;

e Other non-scientific sources, such as publications by EU consumer organisa-
tions;>!

4 The 28 Country Reports were completed and submitted to the European Commission in batches between March and July
2016 and revised by September 2016. It is noted that national experts may have therefore gone beyond the May 2016 cut-
off date to include important developments that took place between June and September 2016.

0 European Commission, Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, ‘A European agenda for the collaborative economy’,
2.6.2016, COM (2016) 356 final, available at http://www.eesc.europa.eu/resources/docs/com2016-356-final. pdf.

5! E.g. publications of the Bureau Européen des Unions des Consommateurs (BEUC); European Association for the Coordi-
nation of Consumer Representation in Standardisation (ANEC); Confédération des Organisations familiales de la Commu-
nauté Européenne (COFACE); Communauté Européenne des Coopératives (Euro Coop) - European Community of Consumer
Coopératives; European Consumer Centres (ECC).
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e Relevant EU case-law.”?

Approach to the national-level research

In order to analyse the Member States’ relevant legislation, Country Reports were
completed for each of the EU-28 Member States on the basis of a standardised report-
ing template prepared by the Legal Analysis Team in consultation with the European
Commission. The Country Reports are based on desk research and supplemented by
the consultation of national stakeholders. Each Country Report provides:

e An analysis of the national legislation distinguishing between B2C and C2C
transactions (including the identification of possible national-level indicators of
what constitutes a trader under certain circumstances);

e The identification and analysis of the national/regional/local legislation applica-
ble to C2C transactions and online platforms facilitating P2P transactions, as
well as of related consumer rights issues and of specific issues in platform-peer
transactions as identified in the national context;

e An overview of the main individual measures adopted by national, regional or
local platforms, with a special focus on the liability of platforms and their user
identity verification systems;

e An overview of the relevant national case-law resulting in changes or key inter-
pretations to national/local rules relevant to P2P transactions or online plat-
forms facilitating such transactions;

e An identification of the main issues and problems that national authorities en-
counter in applying the national rules relevant to the rights and obligations of
parties to C2C transactions, and distinguishing between B2C and C2C transac-
tions;

e An identification of the main issues or problems national authorities encounter
in enforcing national rules applying to P2P cross-border transactions.

The Country Reports were piloted in two Member States (Germany and Malta) in order
to test the template and provide the national experts with a concrete example to fol-
low to efficiently structure their national research. In order to validate the findings of
the national research and gather more practical data and information, each national
expert interviewed three to four national stakeholders on average. National stakehold-
ers were selected by each national expert, communicated to the Milieu Management
Team and formally approved by the European Commission on the basis of the specific
situation of the Member States and of questions unanswered through the desk re-
search conducted.

Approach to the cross-analysis

As specified above, this Report is based on findings of the EU-level desk research con-
ducted by the Legal Analysis Team and the EU-28 Country Reports completed by the
national experts under the guidance of the Legal Analysis Team. The findings of these
activities were analysed together and synthesised in this Report that provides:

e A summary of the key information collected through the EU-level research;

e A summary and comparative analysis of the main findings of the Country Re-
ports;

e The identification of the main issues regarding consumer protection within
online P2P markets (including P2P transactions with cross-border elements).

52 E.g. Joint Cases C-541/99 and C-542/99 Cape Snc v Idealservice Srl and Idealservice MN RE Sas Vs. OMAI Srl.
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2 Eu legal framework

This Section provides a brief overview of the EU legal instruments relevant in the con-
text of this Report and analyses related EU case-law. The application of the EU con-
sumer acquis when the platform qualifies as a trader and engages in commercial activ-
ities is also taken into account.

2.1 Overview of relevant EU legislation

As highlighted under Section 3.3 of this Report, a number of EU legal instruments
could be relevant to the relationship between online platforms facilitating P2P transac-
tions and their users, as well as, on occasion, to the relationship between the peer
users themselves. The relevant EU consumer acquis includes:

e Directive 93/13/EEC on unfair terms in consumer contracts (UCTD);>?

e Directive 98/6/EC on consumer protection in the indication of the prices of
products offered to consumers (PID);>*

e Directive 1999/44/EC on certain aspects of the sale of consumer goods and as-
sociated guarantees (CSD);>®

e Directive 2001/95/EC on general product safety (GPSD);>®

e Directive 2005/29/EC concerning unfair business-to-consumer commercial
practices in the internal market (UCPD);>’

e Directive 2006/114/EC concerning misleading and comparative advertising
(MCAD);>®

e Directive 2011/83/EU on consumer rights (CRD);>°

e Directive 2013/11/EU on alternative dispute resolution for consumer disputes
(ADRD);®°

e Regulation (EU) No 524/2013 on online dispute resolution for consumer dis-
putes (RODR).®!

The applicability of most of these relevant EU legal instruments is typically limited to
B2C transactions. However, where P2P transactions are facilitated by an online plat-
form that qualifies as a ‘trader’ (in the meaning of the PID, UCPD, MCAD, CRD, ADRD
and the RODR), as a ‘seller’ (in the meaning of the UCTD and CSD) or as a ‘supplier’
(in the meaning of the UCTD), and the platform engages in B2C transactions towards

53 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, supra.

54 Directive 98/6/EC of the European Parliament and of the Council of 16 February 1998 on consumer protection in the
indication of the prices of products offered to consumers, OJ L 80, 18 March 1998, pp. 27-31.

55 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of
consumer goods and associated guarantees OJ L 171, 7 July 1999, pp. 12-16.

%6 Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on general product safety, 0J L
11, 15 January 2002, pp. 4-17.

57 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market, supra.

58 Directive 2006/114/EC of the European Parliament and of the Council of 12 December 2006 concerning misleading and
comparative advertising OJ L 376, 27 December 2006, pp. 21-27.

59 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, supra.

60 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for
consumer disputes, OJ L 165, 18 June 2013, pp. 63-79.

61 Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute resolution
for consumer disputes and amending Regulation (EC) No 2006/2004, OJ L 165, 18 June 2013, pp. 1-12.
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its users (who qualify as ‘consumers’), such provisions would be relevant and the EU
legal instruments listed above would also apply to the relationship between the plat-
form and its users. For example, an online platform qualifying as a trader and engag-
ing in B2C commercial practices in the meaning of Article 2(d) of the UCPD, should
comply with the transparency requirements set out by Articles 6 and 7, as well as
with the ‘professional diligence’ principle set out by Article 2(h) of the UCPD.
These requirements are further analysed in Section 3.3.2.

Cross-border transactions and online transactions are not always addressed separately
by these EU Directives, presumably because they were drafted before the explosive
growth of e-commerce business. Nevertheless, it is understood that:

(i) They would also apply to cross-border transactions;

(ii) They are technology neutral and would therefore also apply to online transac-
tions.

The consumer rights set out in the above listed Directives are interlinked with broader
legislation such as Directive 2006/123/EC on services in the internal market (SD)®
that applies to services generally and contains additional requirements that would be
relevant in consumer contracts. The application of Directive 2000/31/EC on certain
legal aspects of information society services, in particular electronic commerce, in the
internal market (ECD)® is also complementary to the relevant EU consumer aquis.64 It
applies to information society services that could include those provided by online
pIatforms.65 The ECD provisions that are of most pertinent to the transactions falling
within the scope of this Study are described in Section 3.3.2.

Directive 95/46/EC on the protection of individuals with regard to the processing of
personal data and on the free movement of such data (DPD)®® and Directive
2002/58/EC concerning the processing of personal data and the protection of privacy
in the electronic communications sector (EPD) could also be relevant.®’ Indeed, while
the DPD deals with the fair and lawful processing of personal data by the platform,
Article 5(3) of the EPD, for example, requires the user's consent when the platform
uses ‘cookies’. Furthermore, the European Commission’s Guidance on the Im-
plementation/Application of the UCPD (UCPD Guidance)®® highlights the inter-
play between these two Directives and the UCPD stating that, although data protection
violations do not necessarily represent a breach of the UCPD, they must be taken into
account when assessing the unfairness of a commercial practice (especially against
Articles 6 and 7 of the UCPD).

52 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal
market OJ L 376, 27 December 2006, pp. 36-68.

53 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of infor-
mation society services, in particular electronic commerce, in the Internal Market, OJ L 178, 17 July 2000, pp. 1-16.

64 Article 1(3) of the ECD states that the Directive ‘[...] complements Community law applicable to information society
services’.

65 Commission Staff Working Document Guidance on the Implementation/Application of Directive 2005/29/EC on Unfair
Commercial Practices, accompanying the document Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions ‘A comprehensive approach to
stimulating cross-border e-Commerce for Europe's citizens and businesses’, UCPD Guidance, 25.5.2016, COM (2016) 320,
p. 22 and pp.120-121.

56 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free movement of such data, Data Protection Directive, OJ L 281,
23 November 1995, pp. 0031 - 0050. It is noted that in 2018, Directive 95/46/EC will be replaced by the General Data
Protection Regulation adopted in 2016.

57 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of per-
sonal data and the protection of privacy in the electronic communications sector, e-Privacy Directive, O] L 201, 31 July
2002, pp. 37-47.

68 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 26.
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2.2 Overview of relevant EU case-law

The role of the CJEU in assuring that the relevant EU legislation is uniformly interpret-
ed and applied in all EU Member States has clarified the applicability of the liability
exemption set out by Article 14(1) of the ECD, as well as more specific issues related
to the nature of the transaction. For example, The Queen, on the application of the
Eventech Ltd v The Parking Adjudicator,®® offers interesting elements related to de-
termining the debated nature of transport services offered by online platforms such as
Uber.

The rules set out by the London transport authority (Transport for London - TfL), dis-
tinguish between ‘Hackney carriages’ and ‘private hire vehicle’. While a Hackney car-
riage equates to a black cab taxi, a private hire vehicle is a minicab taxi. The TfL
allowed black cabs to use bus lanes and to drive along them in search of new custom-
ers, but prohibited licensed minicabs from using the same lanes as well as from pick-
ing up from those lanes a customer who had not made a prearranged booking with the
firm. In relation to this case, the CJEU considered that both the Uber-taxi, and the
starting point and destination of the ride, must be pre-determined through
the platform. Similarly, minicab taxis need to be pre-booked. On the contrary, black
cab journeys are rarely pre-booked.”® The TfL’s prohibition on minicab taxis to use the
bus lanes or ply for trade, however, is counter-balanced by the black cab taxis’ obliga-
tions to be recognisable, capable of carrying persons in wheelchairs, as well as to set
the fares by meters and to have a thorough knowledge of the City of London. This rule
clearly aims to protect the safety of passengers. In London, black cab taxis do not pay
for their exclusive right, but incur costs to comply with the conditions in place to be
classified as ‘Hackney carriages’.

Another recent judgment of the CJEU that, although not directly related to the applica-
tion of the EU legislation relevant to P2P online markets, is worth noting in this con-
text is the Wathelet case (C-149/15).”" In fact, according to the CJEU’s interpretation
of Article 2(3)(c) of the Consumer Sales Directive,’? the notion of ‘seller’ in the mean-
ing of the Directive could cover individuals who act as intermediaries (paragraph 43),
but give consumers the false impression that they are professional sellers (paragraph
34). The CJEU’s interpretation could arguably be extended to online P2P platforms that
actively manage or govern the transactions concluded between peers, in order to de-
termine the platform’s degree of liability (see Sections 4.2.1 and 7.4).

Other relevant decisions of the CJEU concern the interpretation of Article 14(1) of
the ECD. As specified under Section 4.2.1, according to the CJEU’s case-law reported
in Table 1 below, the applicability to online platforms of the regime on exemp-
tions from liability for illegal information stored or transmitted at the request of
third parties depends on the ‘active’ or ‘passive’ role of the online platform and needs
to be assessed on a case-by-case basis.

Table 1. Selected EU case-law concerning the interpretation of Article 14(1) of the ECD

reference

Joined This case concerned The CJEU found that According to the inter-

69 C-518/13 Request for a preliminary ruling The Queen, on the application of Eventech Ltd, V The Parking Adjudicator,
accessible at http://curia.europa.eu/juris/document/document.jsf?docid=161376&doclang=EN.

70 According to a 2009 survey, while only 8 % of black cab journeys were pre-booked, 52 % of black cab journeys resulted
from passengers hailing them from the street, and 34 % were picked up from cab ranks. See judgment of the High Court of
Justice in Eventech Ltd v the Parking Adjudicator, EWHC [2012] 1903 (Admin), paragraphs 9 and 50(i).

71 CJEU, Wathelet case (C-149/15), available at http://curia.europa.eu/juris/liste.jsf?language=en&num=C-149/15.

72 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of
consumer goods and associated guarantees, available at http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:31999L0044.


http://curia.europa.eu/juris/document/document.jsf?docid=161376&doclang=EN
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Table 1. Selected EU case-law concerning the interpretation of Article 14(1) of the ECD

reference

Cases C- the sale by Google of AdWords is an infor- pretation of the CIJEU,
236/08 keywords containing mation society service. the key element to de-
to C- trademarks (‘(Ad- However, Google could termine the extent to
238/08, Words’). Advertisers rely on the liability ex- which the exemption of
Louis pay Google for this emption set out by Arti- liability ex Article 14 of
Vuitton”> service on the basis cle 14 of the ECD only the ECD applies to an

of the frequency with where it proves that its online platform consists

which users click on role ‘[..] is neutral, in in the fact that the plat-

their advertisement. the sense that its con- form has ‘active’ con-

Louis  Vuitton and duct is merely tech- trol (and knowledge)

other trade mark nical, automatic and over the information

owners sued Google passive, pointing to a stored or transmit-

for trade mark in- lack of knowledge or ted.

fringement. One of control of the data

the questions referred which it stores’.

by the French Court

of Cassation to the

CJEU was if AdWords

has to be considered

either as an ‘internet

hosting service

provider’ or as an

‘internet content

provider’. In the first

case, indeed, it would

have access to the

liability exemption set

out by Article 14 of

the ECD while, in the

second case, it could

be held liable for the

information stored or

transmitted.
C- L’Oréal sued eBay for The CJEU clarified that The CJEU decided this
324/09 being allegedly in- Article 14(1) of the ECD case giving a restrictive
L'Oreal’” volved in trade mark ‘[...] must be interpreted interpretation of Article

infringements  com-
mitted by users of its
website. A number of
questions were re-
ferred to the CJEU for
a preliminary ruling,
including the interpre-
tation of Article 14 of

as applying to the oper-
ator of an online mar-
ketplace where that op-
erator has not played
an active role allow-
ing it to have
knowledge or control
of the data stored.’

14 of the ECD. Indeed,
as in the joined cases
described above, the
CJEU clarified that the
online platform (hosting
service provider) plays
an ‘active’ role which
reveals its knowledge

73 Joined Cases C-236/08 to C-238/08, Louis Vuitton, References for a preliminary ruling under Article 234 EC from the
Cour de cassation (France), made by decisions of 20 May 2008, received at the Court on 3 June 2008, in the proceedings
Google France SARL, Google Inc. v Louis Vuitton Malletier SA (C-236/08), Google France SARL v Viaticum SA, Luteciel SARL
(C-237/08), and Google France SARL v Centre national de recherche en relations humaines (CNRRH) SARL, Pierre-Alexis
Thonet, Bruno Raboin, Tiger SARL (C-238/08), available at
http://curia.europa.eu/juris/document/document.jsf?docid=83961&doclang=en.

74 C-324/09, Reference for a preliminary ruling under Article 234 EC, from the High Court of Justice (England & Wales),
Chancery Division, (United Kingdom), made by decision of 16 July 2009, received at the Court on 12 August 2009, in the
proceedings L'Oréal SA, Lancéme parfums et beauté & Cie SNC, Laboratoire Garnier & Cie, L’'Oréal (UK) Ltd v eBay Interna-
tional AG, eBay Europe SARL, eBay (UK) Ltd, Stephen Potts, Tracy Ratchford, Marie Ormsby, James Clarke, Joanna Clarke,
Glen Fox, Rukhsana Bi, available at http://curia.europa.eu/juris/document/document.jsf?docid=107261&doclang=en.
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Table 1. Selected EU case-law concerning the interpretation of Article 14(1) of the ECD

reference

the ECD.

According to the CJEU,
the fact that the plat-
form provides assis-
tance to its users, for
example optimising
the advertisement of
their offers, is an in-
dicator of the ‘active’
role of the platform.

and/or control over the
information stored or
transmitted, it cannot
rely on the liability ex-
emption set out by Arti-
cle 14,

Finally, additional relevant cases are: Asociacién Profesional Elite Taxi v Uber Systems
Spain S.L”° and Uber Belgium BVBA v Taxi Radio Bruxellois NV.”® These cases are cur-
rently pending before the CJEU. These cases show how determining the nature of
parties to transactions (i.e. traders or consumers) is essential to identifying the
applicable legislation (for an in-depth analysis of the nature of transactions and
related issues see Section 3.1).

erence

Table 2. CJEU’ s pending cases on Uber

C-434/15 In this case, the The case is currently If UberPop is classified
Asociacion CJEU has been asked pending. as an information soci-
Profesional by the Commercial ety service, any licens-
Elite Taxi Court No 3 of Barce- ing or authorisation
v Uber lona to preliminarily requirements (set out
Systems rule on the extent to at national level) that
Spain S.L. which UberPop can do not protect a public
operate in  Spain interest objective in a
without an authorisa- proportionate and non-
tion from the compe- discriminatory manner
tent Spanish authori- would be incompatible
ties. The Commercial with EU law (see in
Court N. 3 of Barce- Section 6.1 the as-
lona asked the CJEU sessment of market
to clarify whether access requirements
UberPop is a according to the Euro-
transport service pean Commission’s
provider (falling Communication of 2
under Title VI TFEU) June 2016).”’
or an information
society service
within the meaning of
the ECD.
C-526/15 On 5 October 2015 The case is currently As with C-434/15, this

75 C-434/15 Request for a preliminary ruling from the Juzgado Mercantil No 3 de Barcelona (Spain) lodged on 7
August 2015, Asociacion Profesional Elite Taxi v Uber Systems Spain, S.L., O] C 363, available at http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62015CN0434.

76 C-526/15 Request for a preliminary ruling from the Rechtbank van Koophandel Brussel (Belgium) lodged on 5 October
2015 — Uber Belgium BVBA v Taxi Radio Bruxellois NV, Other parties: Uber NV and Others, OJ C 429/9, available at
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62015CN0526&from=EN.

77 European Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016)

356final, supra.
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Table 2. CJEU’ s pending cases on Uber

erence

Uber Bel- the Rechtbank van pending. judgment will have
gium koophandel  Brussel significant implications
BVBA v (Belgium) asked the on the debated nature
Taxi Radio CIEU for a prelimi- of the platform Uber
Bruxellois nary ruling on the and, consequently, on
NV compatibility of the the way EU Member

Ordinance of the
Brussels Capital Re-
gion of 27 April 1995
on taxi services and
vehicle renting ser-
vices with driver’®
with the rules of the
internal market. The
judgment of the first-
instance Brussels
Commercial Court
found that Uber
Belgium had com-
mitted an unfair
commercial prac-
tice by transmitting
requests for taxi
rides to drivers who
were not in posses-
sion of the licence
referred to in Article
3 of the Ordinance.
On the basis of this
decision, on 14 Octo-
ber 2015, Uber sus-
pended its UberPop
service in Brussels.
Uber currently only
provides services
through licensed
drivers (i.e., the Ub-
erX service). The
President of the
Brussels Commercial
Court asked the CIEU
to clarify whether
the notion of ‘taxi
services’ set out by
the Ordinance
would also apply to
occasional private
drivers who are un-
paid and engage in
ride-sharing through

States regulate Uber
services.

78 Ordonnantie van het Brussels Hoofdstedelijk Gewest van 27 april 1995 betreffende de taxidiensten en de diensten voor
het verhuren van voertuigen met chauffeur/Ordonnance de la Région de Bruxelles-Capitale du 27 avril 1995 relative aux

services de taxi et aux services de location de voiture avec chauffeur — the Ordinance.
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Table 2. CJEU’ s pending cases on Uber

erence

a software applica-
tion of Uber Nether-
lands, which is estab-
lished in another EU
Member State.
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3 National legal framework

This Section identifies and analyses the distinction between B2C and C2C transactions
as well as the national legal frameworks applicable to C2C transactions and online
platforms facilitating P2P transactions.

3.1 The nature of the transaction: B2C or C2C

Distinguishing between individuals acting in a commercial/professional capacity and
individuals acting in a private capacity is an essential component in determining
whether or not consumer law applies to a specific transaction. The classification of one
of the parties to a transaction as a ‘trader’ or a ‘consumer’ determines the applicability
of the consumer rights set forth in consumer protection legislation whose guarantees
are specifically tailored to consumers who are presumed to be in a ‘weaker’ position
than the business counterparty (see Section 3.2). In order to assess which consumer
rights can apply to P2P transactions facilitated by online platforms and falling within
the scope of this Study it must therefore be determined whether the goods or services
are offered by professional providers or by private individuals.
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The relevant EU consumer acquis defines the notion of trader. Taking the EU definitions into account, a ‘trader’ is any natural or legal person
acting for purposes relating to his trade, business of profession, as illustrated in Table 3 below.

Table 3. Elements of the notion of ‘trader’

Acting for purposes related to: Acting in .
\ ’ Publicly
Trader’ or Natural Leaal C ial the name OF DI~
EU Directive similar g ommercial or . . or on be- p
person person Trade professional Business Craft Profession vately
terms tivit haif of owned
activity trader
Seller v v 4 v Vv Vv
CTD .
u Supplier v Vv v v v Vv
PID Trader v 4 4 '
CsD Seller v 4 v 4 '
GPSD Distributor 4
UCPD Trader v v v v v v v
MCAD Trader v v v v v v v
CRD Trader v v v v v v v v

Although EU-level definitions of trader exhibit a common core, the Directives listed in Table 3 above use different terminology:’® whereas the
PID, the UCPD, the MCAD and the CRD refer to the term ‘trader’, the UCTD and the CSD use respectively the terms ‘seller’/*supplier’ and ‘sell-
er’. Finally, the GPSD uses the term ‘distributor’. As Table 3 shows, only the PID mentions that the trader can act for purposes related to his
‘commercial or professional activity’. Only the UCPD, MCAD and CRD include acting for purposes related to his ‘craft’ in the definition of ‘trader’.
These three Directives also specify that the person who acts in the name or on behalf of a trader is a trader too. It is also noted that all the
Directives mentioned in Table 3, with the exception of the GPSD, expressly provide that traders can be both natural and legal persons.

The notion of consumer, as illustrated in Table 4 below, is almost invariably defined by relevant EU Directives in negative terms, departing
from the definition of trader, namely as the natural person who acts for purposes outside his or her trade, business or profession.

7% University of Bielefeld, ‘EC Consumer Law Compendium, Comparative Analysis’, ‘The notion of business’, Edited by Prof. Dr. Hans Schulte-Nélke in co-operation with Dr. Christian Twigg-Flesner and Dr.
Martin Ebersp, February 2008, p. 741.
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Table 4. Elements of the notion of ‘consumer’

EU Di- Natural Acting for purposes which are outside their:

rective person Trade Commerce Business Craft Profession
UCTD % 2\ % %
PID % 2\ %
CSD % 2\ % %
UCPD v V* v v 7
CRD ' 2\ ' v v

*Including partially (see Article 18 of the UCPD).

In the EU Directives listed in Table 4 above only natural persons are regarded as con-
sumers. According to the CJEU’s interpretation of Article 2 of the UCTD, ‘[...] a person
other than a natural person who concludes a contract with a seller or supplier cannot
be regarded as a consumer within the meaning of that provision’.%°

3.1.1 National definitions: individuals acting in a private capacity or in a profession-
al/commercial capacity

As highlighted above, whether or not a party to a transaction is a trader or a consum-
er determines the applicable law.®! Member States provide statutory definitions of
‘consumer’ (or ‘non-professional’) and ‘trader’ (or ‘professional’, ‘business’, ‘entrepre-
neur’) in different areas of law. The definitions found in national consumer law reflect
those provided by the EU consumer acquis. In addition, national Commercial Codes
also typically set out the notions of ‘trader’ and ‘acts of trade’. Although the terminol-
ogy used by different national legal instruments is not always completely uniform, def-
initions of ‘trader’ and ‘consumer’ are substantively equivalent. In rare cases, differ-
ences in terminology could however affect legal certainty.®? This issue, for example,
has been detected in Germany as explained in the box below.

Sections 13 and 14 of the German Civil Code (BGB)®® distinguish the ‘consumer’
from the ‘entrepreneur’ defining the latter as any person carrying out a ‘planned
activity on the market of a certain duration’ (Section 14, BGB).

An ‘entrepreneur’ in the meaning of Section 14 of the BGB may also fall within the
scope of the German Commercial Code (HGB) and be defined as a ‘trader’ where
he/she has established a 'trading enterprise’ pursuant to Section 1 I of the HGB.

The requirements set out by Section 14 of the BGB for the ‘entrepreneur’ are less
strict than those used by Section 1 I of the HGB to define the ‘trader’. Indeed, while
the BGB merely requires an organisational minimum level (which may be also met
by a part-time activity), according to the HGB a ‘trader’ needs both to act profes-
sionally and to set up a 'trading enterprise’ (any professionally-run enterprise).?
According to some literature, the use of the two different notions of ‘trader’ and
‘entrepreneur’ may lead to an unclear distinction between B2C and C2C transac-
tions, as well as to difficulties in detecting situations (in online P2P markets) where

80 ECJ, Joined Cases C-541/99 and C-542/99 - Idealservice2120.

81 It is noted that, however, sometimes Member States apply consumer protection rules outside B2C transactions as defined
by the relevant EU legislation. E.g. in Denmark NGOs and churches are treated as consumers when dealing with profession-
als.

82 University of Bielefeld, ‘EC Consumer Law Compendium, Comparative Analysis’, ‘The notion of business’, supra, p. 736,
737, 740.

83 German Civil Code, 2002 (Biirgerliches Gesetzbuch), Federal Law Gazette 1/2016, p. 396.
84 Bundesgerichtshof judgment VII ZR 44/73 (10 June 1973), BGHZ 63, 32 (33) = NJW 1974, 1462; BGHZ 33, 324.


https://beck-online.beck.de.ezproxy.utlib.ee/?typ=reference&y=300&b=63&s=32&z=BGHZ
https://beck-online.beck.de.ezproxy.utlib.ee/?typ=reference&y=300&b=63&z=BGHZ&sx=33
https://beck-online.beck.de.ezproxy.utlib.ee/?typ=reference&y=300&b=1974&s=1462&z=NJW
https://beck-online.beck.de.ezproxy.utlib.ee/?typ=reference&y=300&b=33&s=324&z=BGHZ
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Trader v entrepreneur in German

peer suppliers who appear to be consumers acting in an individual capacity are ac-
tually traders.®”

Further uncertainty is generated by the terminology used: Section 2 II Nr. 6 of the
German Unfair Competition Act (UWG)® uses the term ‘entrepreneur’ when trans-
posing the notion of ‘trader’ set out by Article 2(b) of the UCPD. The terms ‘entre-
preneur’ and ‘trader’, therefore, are hardly discernible in German law: German legal
literature generally refers to the notion of ‘entrepreneur’ also where EU consumer

law Directives use the term ‘trader’.®’

3.1.2 Indicators of what constitutes a trader/seller and relevant circumstances
EU legal framework

EU legislation does not expressly clarify the distinction between B2C and C2C transac-
tions within the sharing economy scenario.®® According to Article 2(b) of the UCPD,
‘trader’” means ‘any natural or legal person who, in commercial practices covered by
this Directive, is acting for purposes relating to his trade, business, craft or profession
and anyone acting in the name or on behalf of the trader’. Although there may be sit-
uations where individuals who appear to be consumers could in fact be traders (*hid-
den trader’), neither the UCPD nor other relevant EU Directives expressly set up the
conditions that need to be met in order to qualify an individual as someone acting
within or outside his/her trade, business, craft or profession. The UCPD Guidance,®
however, addresses the issue of the ‘hidden trader’ by identifying some relevant crite-
ria (reported in the box below) that help assess, on a case-by-case basis, whether an
individual qualifies as a trader or a consumer.

Criteria for determining whether an individual qualifies as a trader - UCPD Guidance

e The profit-seeking motive (including the situation where the individual received a
remuneration or other compensation to act on behalf of a given trader);

e The number, amount and frequency of transactions;

e The seller’s sales turnover;

e The intention of the seller to purchase products in order to resell them.

According to the Organisation for Economic Cooperation and Development (OECD),
additional factors that could be taken into account in order to distinguish between B2C
and C2C transactions are:

(i) The level of organisation and planning of the activity;

(ii) The value of the transaction;

(iii) The duration of the activity;

(iv)The impression to the outside world.*°

85 Meller-Hanich, Zu einigen rechtlichen Aspekten der 'Share-Economy’ [2014, number 50] Zeitschrift fiir Wirtschafts- und
Bankrecht, 2337-2345, 2342.

86 German Unfair Competition Act, 2010 (Gesetz gegen den unlauteren Wettbewerb), Federal Law Gazette /2016, p. 233.
87 See e.g. Baumbach/Hopt-Hopt, Commentary on Handelsgesetzbuch, 36. ed. Munich 2014, on sec. 1, marg. Nr. 4.

88 European Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM (2016) 356
final, supra, p. 5.

85 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, pp. 32-33 and 70-72.

%0 OECD ‘Protecting consumers in peer platforms market: exploring the issue’, Draft Background Paper for Panel 3.1 of the
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Regarding the last criterion set out by the OECD, it is worth noting that the way the
activity is perceived by consumers could indeed influence their behaviour. The possible
vagueness of the distinction between individuals acting in a private capacity and indi-
viduals acting in a professional/commercial capacity could create legal uncertainty and
mislead users of online platforms. For example, the peer consumer could be convinced
that the counterparty to the transaction concluded through an online platform is actu-
ally a trader rather than a private individual and, consequently, expect that the guar-
antees granted by the consumer protection legislation would apply.®* The UCPD Guid-
ance does in fact highlight that *[...] under the professional diligence and transparency
requirements laid down by Articles 5(2), 2(h), 6 and 7 UCPD, any e-commerce plat-
form, insofar as it can be considered a "trader", should take appropriate measures
enabling, amongst others, its users to clearly understand who their contracting party
is [...]" (see Section 3.3.2).%2

National approach

Regulatory approaches (in the field of consumer rights and other areas of law) rele-
vant to distinguishing between B2C and C2C transactions vary from one Member State
to another (as well as within the same Member State in case of local regulation), and
from sector to sector (see Table 6 under Section 3.1.2.3). The analysis carried out at
national level shows that although Member States’ approaches are different and frag-
mented, the ‘continuity’ and the ‘professional nature’ of the activity carried out are
the two main elements Member States use to qualify a person as a trader rather than
a consumer, on a case-by-case basis. These two elements are assessed against indi-
cators that most Member States identify through non-legislative instruments rather
than by national legislation. The Country Reports also show that some Member States
developed sector-specific thresholds and/or tax thresholds that help distinguish pro-
fessional activities from non-professional activities, on the one hand, and businesses
from private individuals for tax purposes, on the other hand. When these limits are
exceeded, the sector-specific legislation or the relevant tax regulation, respectively,
applies.

The elements set out by national law, and those identified through national case-law,
policy documents, legal doctrine and the enforcement practice of competent authori-
ties are further analysed under Sections 3.1.2.1 and 3.1.2.2, respectively. Tax thresh-
olds and criteria developed on a sector-specific basis are described in Sections 3.1.2.1
and 3.1.2.3, respectively.

Table 5 below gives a general overview of the main indicators used by each Member
State (at national and local levels) to assess the ‘continuity’ and ‘professional nature’
of the activity.

Table 5. National indicators of what constitutes a ‘trader’

Continuity (regularity) Professional capacity
Number,
e amount, fre- Temporal Profit-seeking Turnovc_er (or
States - earning
quency of thresholds motive
. threshold)
transactions
AT 4
BE v v v

2016 Ministerial on the Digital Economy, 29 March 2016, DSTI/CP(2015)4/REV1, p. 18.
%1 Information collected through consultation of the Finnish Consumer Union on 18 May 2016.
92 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 124.

93 Initiative in the pipeline. See in Section 6.2.2. earning and tax thresholds foreseen by the Belgian Draft Law-Programme
aimed at regulating online platforms accredited by the government.
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Table 5. National indicators of what constitutes a ‘trader’

Continuity (regularity) Professional capacity
Number,
amount, fre- Temporal Profit-seeking
quency of thresholds motive
transactions
.\/
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States
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earning
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Table 5 shows that in almost all the Member States, the ‘continuity’ of the activity is
assessed against the number, amount and frequency of the transactions carried
out. Indeed, although not quantified, the continuity (or regularity) of the activity pre-
sumes a certain frequency and volume of transactions. Consequently, a one-off exer-
cise of a commercial act would not render a person a trader.

The element of the ‘professional capacity’ is usually assessed against two possible in-
dicators: the profit-seeking motive and the turnover. As showed by Table 5 above, the

9 Temporal thresholds have been developed at local level by the Region of Catalonia and the City of Madrid in the accom-
modation sector.

% Initiative in the pipeline. See in Section 3.1.2.3 earning thresholds foreseen by the Draft Legislative Proposal of 19 April
2016 aimed at reforming the Finnish Transport Code.

%@ Earning threshold have been exclusively set out with regards to the notion of ‘micro-entrepreneur’, as reformed in 2016.
7 In Italy, temporal thresholds are developed by some Regions in the accommodation sector.

%8 The Italian jurisprudence proposed to use the turnover as the main criterion to qualify drivers as ‘professionals’ (in the
transport sector). However, no exact earning thresholds have been identified by Italian courts.

% In the Netherlands, temporal thresholds are developed by the Municipality of Amsterdam for the accommodation sector
(see Amsterdam rules on private holiday rentals).

100 Temporal thresholds have been developed at local level (in London) by the 2015 Deregulation Act for short term rentals.
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first criterion is frequently used, with a few exceptions. In Finland, for example, the
profit-seeking motive is not typically a relevant criterion: non-profit organisations
carrying out gainful activity do not escape definition as businesses.'®* Similarly, in
Austria, while offering a commercial activity to a large circle of persons could be con-
sidered an act of trade, it is irrelevant, instead, whether a profit is actually made. If
the income solely covers costs incurred, indeed, this intention cannot be assumed. %2
In other Member States, the professional nature is assessed against the turnover
generated by the activity carried out. For example, in France - since 2016, the status
of ‘micro-entrepreneur’ can be granted to sole traders who do not exceed certain turn-
over thresholds (see Section 3.1.2.1). Furthermore, the Country Reports identified a
number of (both general and sector-specific) policy and legal initiatives aimed at fur-
ther clarifying the distinction between traders and consumers by introducing earning
thresholds. These initiatives are described in Section 6.

Finally, another indicator taken into account by all Member States in order to assess
whether the activity is carried out ‘by profession’ is the economic purpose of the
activity. All Member States’ legislation transposing relevant EU consumer law Direc-
tives requires that, in order to classify an individual as a ‘trader’ the activity must be
carried out for purposes relating to his trade, business, craft or profession.

3.1.2.1 Indicators of what constitutes a ‘trader’ set out by national legal instruments

As highlighted above, the analysis carried out at national level found that only a few
Member States’ legislation includes provisions setting out indicators of what consti-
tutes a trader under certain circumstances. For example, according to Section 420 of
the Czech Civil Code, the following factors will be deemed key to distinguishing an
individual acting in a private capacity (a consumer) from an entrepreneur:

¢ The consistency with which the supplier offers goods for sale or provides ser-
vices;

e The time period over which the supplier offers goods for sale or provides ser-
vices;

e The organisation (individually vs. in a group);
e The profit-seeking motive;
¢ The liability of the supplier;

¢ The means of provision of the service (occasionally online vs. physical
store).103

The information collected through the Country Reports showed that sometimes indica-
tors set out by national legislation to distinguish between traders and consumers con-
sist in tax thresholds. Above specific limits, an individual is presumed to act in a pro-
fessional capacity and the relevant tax regime would apply. It has to be specified that,
however, the distinction between businesses and private individuals on the basis of
these thresholds, is exclusively carried out for tax purposes. Consequently, where the
limit set out by law is exceeded, this does not necessarily make consumer protection
laws applicable. Tax thresholds are, for example, set out by national legal instruments
in Latvia, France, and, potentially, in Belgium. In the Netherlands and in Sweden, indi-
cators to help distinguish between individuals acting in a private capacity and individ-
uals acting in a commercial/professional capacity for tax purposes are set out by policy
documents. Therefore, they are further analysed under Section 3.1.2.2 below.

101 gee detailed Finnish tax advice to non-profit organizations, available at https://www.vero.fi/fi-
FI/Syventavat veroohjeet/Elinkeinoverotus/Verotusohje yleishyodyllisille yhteisoil.

192 ywGH 15 September 1987, 86/04/0047.
103 | avicky, P., Ob&ansky zékonik I (1st edn, C. H. Beck, Prague, 2014) 1605-1610.
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According to the Latvian Law on Personal Income Tax,® the fact that an activity gen-
erates revenue exceeding approximately EUR 14,229 in a taxation year, is an indicator
of its professional or commercial nature. For the purpose of this assessment, Article 11
of the Latvian Law identifies additional relevant criteria: i. the aim of earning a proper
remuneration; and ii. the regularity of the activity (which can be deduced from its
economic nature and by the frequency of transactions - three or more transactions in
a taxation period or five or more transactions in three taxation periods).%

In this context, the French regime applicable to micro-entrepreneurs is also in-
teresting.'® Since 2016, the two business statutes of micro-enterprise and auto-
entrepreneur have been merged, and they are now referred to as micro-entrepreneur.
The notion of micro-entrepreneur is a specific tax status that benefits from simple tax
and accounting rules rather than a legal business structure. A micro-entrepreneur is
someone who: runs the business as a sole trader; pays social security based on sales
(not on profit); accedes to simple accounting rules and does not exceed certain turno-
ver thresholds. A business adopting the tax status of micro-entrepreneur can neither
charge nor recover VAT. These thresholds depend on the type of business activity car-
ried out which might be either a ‘service based business’/’professional’ activity or an
activity mainly consisting of 'commercial sales'. While in a ‘service based business’ (or
‘professional’ activity’), the turnover cannot exceed EUR 32,900 per year, where the
activity carried out mainly consists of ‘commercial sales’, the turnover limit is EUR
82,200 per year.'%” In the first year of business the turnover thresholds are applied
pro-rata to the period in which the business has been in operation.°®

While some Member States have already developed tax thresholds, other Member
States are currently discussing the possibility of introducing them in national legisla-
tion. This is for example the case in Belgium where the Draft Law-Programme'®® cur-
rently under discussion aims at introducing new earning thresholds that, if exceeded,
would bring about the application of the classic tax regime. According to the Draft
Law, when an online platform facilitating P2P transactions and accredited by the gov-
ernment generates less than EUR 5,000 gross per year, a withholding tax of 20% on
such income should apply. This initiative is described under Section 6.2.2.

3.1.2.2 Indicators of what constitutes a ‘trader’ set out by national case-law, policy
documents, or in the enforcement practice of the competent authorities

In many Member States, the main indicators of what constitutes a ‘trader’ are inter-
preted by jurisprudence and legal doctrine (although, in most cases, such interpreta-
tion does not specifically refer to the sharing economy context). The latest develop-
ments of part of the Italian jurisprudence, for example, show that the aim of earning a
proper remuneration could be used as a criterion to distinguish between professional
and non-professional drivers. However, no exact earning thresholds have been identi-
fied by the Italian courts. The Tribunal of Milan (in first and second-instance deci-
sions)!® argued that UberPop drivers should be classified as professional drivers be-
cause their services are provided against a proper remuneration, while in P2P ser-

104 Law on Personal Income Tax (Par iedzivotaju ienakuma nodokli), OP: "LV", 32, 01.06.1993.
105 Article 11(3), Law on Personal Income Tax.

106 \péclaration de micro-entrepreneur (auto-entrepreneur)’ Service-Public-Pro.fr, Le site officiel de I'administration fran-
caise website, available at https://www.service-public.fr/professionnels-entreprises/vosdroits/F23264.

107 As per the former ‘auto-entrepreneur’ regime, micro-entrepreneurs have a slight leeway enabling them to stay within
this new regime as long as they do not exceed the maximum turnover threshold (called ‘plafonds majors’) of: EUR 34,900
for ‘service based business’ and EUR 90,300 for ‘commercial sales’.

108 *Condition de chiffre d’affaires, Déclaration de micro-entrepreneur (auto-entrepreneur)’ Service-Public-Pro.fr, Le site
officiel de I'administration francaise website, available at https://www.service-public.fr/professionnels-
entreprises/vosdroits/F23264.

109 Draft Law-Programme of 2 June 2016, House of Representatives Doc 54-1875/001.
110 Tribunal of Milan, Section III, 25 May 2015 & Tribunal of Milan, Section III 9 July 2015.

35


https://www.vestnesis.lv/ta/id/56880-par-iedzivotaju-ienakuma-nodokli

Exploratory study of consumer issues in online peer-to-peer platform markets

vices peer suppliers are just compensated for the costs they incur. Other
courts in Italy, however, have not used this criterion.'*! The box below briefly reports
the indicators identified by the courts of another three selected Member States (Aus-
tria, Belgium and Germany).

Indicators of what constitutes a trader: selected case-law

Austria

The Austrian Consumer Code does not set out a minimum organisation, company
size or capital in order to qualify an activity as a business. According to well-
established case-law, a permanent and methodical company organisation is
deemed necessary for this purpose.!?

Belgium

The Belgian Cassation Court ruled that an individual must exercise his activity for
profit purposes, on a professional (i.e. not occasional) basis, in order to be
considered a trader.'*?

Germany

In order to identify a ‘trading enterprise’ in the meaning of Section 1 I of the Ger-
man Commercial Code (Handelsgesetzbuch, HGB), according to German jurispru-
dence the activity needs to be: (1) autonomous, (2) planned and intended to be
undertaken for a certain period of time, (3) market-oriented, (4) profit-
oriented and (5) not belonging to individuals carrying out ‘independent pro-
fessions’ which are marked by a special personal, creative or scientific commit-
ment (e.g. lawyers, architects, doctors, etc.).!*

In some Member States indicators of what constitutes a trader are set out by policy
documents. For example, in 2015, the Swedish Tax Authority adopted an Opinion stat-
ing that the main indicators to be taken into account in order to qualify an activity as a
business or as a private activity for tax purposes, are the continuity of the activity and
the remuneration perceived.!'® In the Netherlands, a policy rule from the State Secre-
tary for Economic Affairs specifies that in the absence of a specific legal form (such as
a public or a private limited company) the existence of an undertaking within the
meaning of Article 2 of the Decision on the Commercial Register must be determined
taking into account the criteria used for the application of VAT.!!®

In other Member States indicators of what constitutes a trader are set out by the en-
forcement practice of the competent authorities. This is, for example, the case in Bul-
garia and Sweden as shown in the box below.

Indicators of what constitutes a trader: selected practice of competent authorities
Bulgaria
According to a 2015 Guidance of the Bulgarian National Revenue Agency, in order to

111 The Giudice di Pace of Genoa, in its decision of 16 February 2015, argued that Uber Pop is not a taxi service; rather, it is
a chaffeur rental service (Article 82 (5) of the Road Code). See IT Country Report.

112 OGH 10 March 1992, 5 Ob 509/92; OGH 11 July 1990, 3 Ob 578/90; OGH 16 February 2012, 6 Ob 203/11p; OGH 21
October 1982, 7 Ob 515/82; OGH 22 June 2012, 6 Ob 93/12p; OGH 15 January 2013, 4 Ob 204/12x.

113 7 April 1898, Cassation Court.

114 Oetker, Handelsgesetzbuch (4th edn, Beck, 2015), Paragraph 1 marginal N. 12; from case-law see e.g. Bayerisches
Oberlandesgericht judgement 3 Z BR 57/02 (21 March 2002), NZG 2002, 718 (719) = NJW-RR 2002, 968 (969).

115 Skatteverket, ‘Stéliningstagande: Beskattningsbar person - grénsdragning mellan ekonomisk verksamhet och privat
verksamhet'. An overview of applicable tax regulations is available on the website of the Swedish Tax Authority at
https://www4.skatteverket.se/rattsligvagledning/24.html.

116 Decision on the Commercial Register (Besluit van 18 juni 2008 houdende de vaststelling van een nieuw Handelsregister-
besluit 2008 (Handelsregisterbesluit 2008)), Official Journal of the Kingdom of the Netherlands 240/2008.
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Indicators of what constitutes a trader: selected practice of competent authorities

determine whether or not an activity is carried out continuously and by an individ-
ual acting in a professional capacity the following elements should be analysed in
combination, in light of the specific circumstances of each case: i. the number,
amount and frequency of the transactions; ii. the profit-seeking motive.!'’

In practice, the status of ‘trader’ is mainly assessed taking into account the number
of transactions: if an individual lists on an online platform several items or an-
nounces several options, there would be suspicion that he is operating as a profes-
sional (seasoned) supplier. The Bulgarian Commission for Consumer Protection
(CCP) will therefore request the platform operator to reveal data concerning the
number and content of the offers published by the investigated user during a specif-
ic period. For investigation reasons, the CCP could also carry out a so-called ‘mys-
ter}/wshopping’, consisting in ordering several items to test the purpose of the us-
er.

Sweden

According to the Opinion adopted on 2 September 2015 by the Swedish Tax Author-
ity, in order to distinguish between businesses and private activities for tax purpos-
es, two main criteria should be taken into account: the continuity of the activity
carried out and the remuneration perceived. If a natural person engages in renting
activities of his private property on an occasional basis, that person will not be qual-
ified as an individual acting in a professional/commercial capacity.**®

It could also happen that the criteria to classify an individual as a trader are identified
by a combination of regulatory legal instruments and the non-legislative instruments
mentioned above. In the Netherlands, for example, where the criteria used for the
application of VAT (see above) are not met, the frequency of the activity could be
considered. If the activity is carried out for less than 15 hours per week, indicators of
its professional nature could be: the occurrence of a certain input or investment; the
intention to make profit; the fact that the individual acts under a certain name. The
box below describes the ‘objective approach’ adopted by national courts where these
criteria are not sufficient to determine if an individual is acting in a commercial capaci-
ty.

‘Objective approach’ of Dutch national courts

This approach consists of taking into account thresholds related to the size of
the potential undertaking.

In the Netherlands, persons who benefit from a social security allowance need to
notify any trading activity other than the occasional sale of private goods to the City
Council and the mayor. Many cases of people selling goods on the platform
Marktplaats!?® who have infringed this obligation have been identified.!?

117 see Guidance no. 94-00-300 of 29 December 2015 of the National Revenue Agency ('if the activity is commercial in
scope and nature lack of registration does not preclude application of the taxation rules applicable to traders’). Cf. decision
of Administrative Court - Varna no. 612 of 11 March 2013 in case no. 4913/2012 - "...irrespective of the type of activity
performed, a person who has created an undertaking, which by its subject-matter and volume requires to be managed in a
commercial manner, shall be regarded as a trader...".

118 Information collected through consultation of the CCP on 5 April 2016.

119 Impulse Paper prepared for the European Commission, DG GROW, ‘Home-Sharing in the Digital Economy: The Cases of
Brussels, Stockholm, and Budapest’, p. 54.

120 Marktplaats website, available at http://www.marktplaats.nl/.

121 E g. Centrale Raad van Beroep (CRB) 17 November 2015, ECLI:NL:CRVB:2015:4062; CRN 15 May 2012,
ECLI:NL:CRVB:2012:BW5987; CRB 10 June 2014, ECLI:NL:CRVB:2014:1968; CRB 29 May 2012,
ECLI:NL:CRVB:2012:BW7738; CRB 9 August 2011, ECLI:NL:CRVB:2011:BR4924; CRB 31 March 2015,
ECLI:NL:CRVB:2015:979; CRB 996, 25 February 2014, ECLI:NL:CRVB:2014:580. See also CRB 8 January 2013,
ECLI:NL:CRVB:2013:BY8768.
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‘Objective approach’ of Dutch national courts

In these cases, indicators which might lead to determining the existence of an un-
dertaking within the meaning of Article 2 of the Decision on the Commercial Regis-

ter'?? are:

the number of transactions concluded;
their value (the higher the value, the fewer transactions are required to ex-
ceed the limits of incidental sale of private goods);

e the fact that also goods belonging to other people are sold;

o the duration of the activities.'?®

These thresholds, however, are not precisely determined and need to be assessed
on a case-by-case basis. The expected or realised revenue could be an indicator of
the size of a potential undertaking, for example. However, while a yearly revenue of
EUR 10.000 could be sufficient to classify a person selling self-produced goods as an
individual acting in a commercial capacity, this threshold could be too low when
second hand cars are sold.

3.1.2.3 Thresholds developed on a sector-specific basis

Some Member States distinguish between professional and non-professional activities
on the basis of thresholds developed on a sector-specific basis. Table 6 below
gives an overview of the thresholds developed by Member States in the transport and
accommodation sectors to assess the nature of the activities that an individual is en-
gaging in. It shows that, while in the transport sector, earning thresholds could be
possibly set out in order to help distinguish between professional and non-professional
drivers,’®* in the accommodation sector some Member States have already devel-
oped temporal thresholds (usually operating at local/regional level) aimed at distin-
guishing touristic accommodation service activities carried out by businesses from
those conducted by private individuals on an occasional basis.

It is noted that Table 6 includes also thresholds that have not been adopted yet, but
that were at some point foreseen or are currently being considered by initiatives in the
pipeline.

Table 6. National thresholds developed on a sector-specific basis

Transport sector Accommodation sector
Member Turnover (or earning threshold)
States Temporal thresholds
ES %
FI %
IT %
NL %
UK %

122 Decision on the Commercial Register (Besluit van 18 juni 2008 houdende de vaststelling van een nieuw Handelsregis-
terbesluit 2008 (Handelsregisterbesluit 2008)), Official Journal of the Kingdom of the Netherlands 240/2008 (frequently
modified).

123 Ibid.

124 Eyropean Commission, Communication, ‘A European agenda for the collaborative economy’, 2.6.2016, COM (2016) 356
final, supra.
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The Legal Analysis shows that only Spain, Italy, the Netherlands and the United King-
dom have developed sector-specific thresholds so far (in the accommodation sector).
These thresholds help to qualify an individual as a professional: i.e. above the limit set
out by law, case-law or by government guidance documents, it is presumed that the
individual is acting in a commercial/professional capacity rather than in a private ca-
pacity. When the thresholds are exceeded, the relevant sector-specific rules (e.g. li-
censing or authorisation requirements) apply. However, it might not be possible to
categorically state that consumer law also becomes applicable.

With regards to the transport sector, the analysis carried out at national level found
that as part of a proposal aimed at reforming the Transport Code, Finland has dis-
cussed the possibility of introducing, an earning threshold below which the income
would be presumed to be generated by a ‘non-professional’ activity and exempted
from the requirements to carry out the same activity professionally. The Draft Legis-
lative Proposal (released on 19 April 2016) originally suggested to distinguish between
P2P transport services and regulated transport services (e.g. taxi services) on the ba-
sis of an earning threshold of EUR 10,000.%°* The Draft Proposal required the facili-
tator of P2P services (i.e. the platform) to ensure that this threshold is not exceed-
ed.'?® The introduction of this earning threshold has been dropped by the Finnish Par-
liament and is no longer included in the text of the Draft Proposal Furthermore, the
Finnish tax treatment of P2P accommodation services has been subject to recent guid-
ance developed by the Ministry of Employment and Economy in cooperation with other
competent authorities.!?” According to this guidance document, the occasional provi-
sion of accommodation services is treated as ordinary rental income subject to capital
gains tax up to a threshold of EUR 30,000. The ‘occasional’ character of the service
provided, therefore, is the deciding factor distinguishing between P2P services and
established businesses. Finally, a recent case decided at district court level considered
that earnings of EUR 12,250 over approximately three and a half months would indi-
cate the professional nature of the transport services activity carried out.'?

In the accommodation sector, possible sector-specific thresholds to help distinguish
between professional and non-professional activities could concern the regularity
with which the service is provided.'?®* Where services are provided on an occasional
basis (i.e. up to specific thresholds), the activity is intended to be carried out in a pri-
vate capacity and is exempted from licensing requirements. For example, in the Unit-
ed Kingdom, Section 44 of the 2015 Deregulation Act**° introduced a new temporal
threshold of a maximum of 90 nights in a calendar year for short-term rentals in Lon-
don, beyond that threshold the provision of accommodation will be considered as a
professional activity. The Deregulation Act is further described under Section 6.2.1.

In some Member States the thresholds applied in the accommodation sector to distin-
guish between hotel and non-hotel tourist accommodation vary at local and regional
level. As explained in Section 3.2.2, in the Netherlands, the Municipality of Amster-
dam adopted specific municipal rules in the accommodation sector, including the Am-
sterdam rules on private holiday rentals.!*! These rules exclude the necessity of

125 See Government Proposal, available at: http://www.lvm.fi/lvm-site62-mahti-portlet/download?did=200477.

126 1pid. pp. 74-75.

127 Guidance of the Ministry of Employment and Economy, available at:
https://www.tem.fi/files/45129/3 2016 ohjeita kotimajoitusta tarjoavalle 25042016 WEB.pdf.

128 Case 5500/R/0052018/15, Decision of the District Court of Helsinki in the case of Yahyobek Adhamov, Decision of 6 April
2016, appeal pending.

129 Communication from the Commission to the European Parliament, the Council, the European Economic And Social Com-
mittee and the Committee of the Regions, ‘A European agenda for the collaborative economy’, supra.

130 Section 44 of the 2015 Deregulation Act, available at http://www.legislation.gov.uk/ukpga/2015/20/section/44.

131 *May I let my home or home boat when I am on holidays?’ (Mag ik mijn woning of woonboot verhuren als ik op vakantie
ben?), website of the Municipality of Amsterdam, supra.
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any licence when a property located in Amsterdam is rented out for less than two
months per year in total. Furthermore, on the assumption that a primary residence
can only be rented out on an occasional basis, an individual renting out a property
needs to be the main resident thereof and be registered as such in the Basic Register
of Persons in order to avoid qualification as a professional B&B or hotel (see Section 6
of this Report).**?

In Spain, according to the decrees adopted by the Region of Catalonia'*® and
the City of Madrid*** touristic accommodations are rented out ‘habitually’ when: the
activity is carried out for a minimum period of three continuous months during one
calendar year (Madrid); the renting occurs at least twice a year for a period of 31 days
(Catalonia). The Catalan Decree on tourist accommodation and apartments for tour-
ists’ use and Madrid Decree on touristic apartments and the apartments for the use of
tourists are described under Section 3.2.2 of this Report.

In Italy (see box below) Regions are empowered to legislate in the tourism sector by
Article 117 of the Italian Constitution (setting out the so called ‘residual’ legislation).!*®
Regional Regulation 8/2015 of Lazio,'*® Regional Law 27/2015 of Lombardia,’*” and
Regional Law 42/2000 of Tuscany!®® are further described under Section 3.2.2 of this
Report.

Accommodation services: Italian regional thresholds

In Italy, while some Regions refer to the notions of activity carried out ‘occasionally’
or ‘continuously’, other Regions have introduced specific temporal thresholds for
each category of non-hotel accommodation.

This is for example the case of the new Regional Regulation 8/2015 of Lazioac-
cording to which renting out holiday homes is a non-professional activity where the
period of ‘inactivity’ (i.e. when the apartment is not rented out) is equal or does
exceed 100 days per year (Article 7(2)(a)). Furthermore, if more than three houses
or apartments are rented out by the same person, the activity is presumed to be
carried out in a professional capacity (Article 7(2)(b)).

Regional Law 27/2015 of Lombardia also allows private individuals to non-
professionally rent out their houses and holiday apartments on the sole conditions

132 The cooperation between the city of Amsterdam and Airbnb guaranteed more legal certainty by clarifying the effective
functioning of the platform in the city. However, the limit of 60 days set out by the Amsterdam rules on private holiday
rentals has been object of criticism. Gert Jan Bakker of an Amsterdam organisation fighting undesirable renting behaviour
(Meldpunt Ongewenst Verhuurgedrag van het Wijksteunpunt Wonen) in Milikowski, F., ‘The power of Airbnb. An airmattress
with breakfast’ (De macht van Airbnb. Een luchtbedje met ontbijt), De Groene Amsterdammer 14 April 2016, p. 32 et seq.

133 Decree 159/2012 of 20 November 2012 on tourist accomodation and apartments for tourists’ use (Decreto 159/2012, de
20 de noviembre, de establecimientos de alojamiento turistico y de viviendas de uso turistico) DOGC number 6268, 5
December 2012.

134 Decree 79/2010, of 10 July 2014 which regulated the touristic apartments and the apartments for touristic use of Madrid
(Decreto 79/2014, de 10 de julio que regula los apartamentos turisticos y las viviendas de uso turistico de la Comunidad de
Madrid) Boletin Oficial de la Comunidad de Madrid 31 July 2014.

135 Constitution of the Republic of Italy ‘Constitution of the Italian Republic as last amended by constitutional law 1/2012
introducing the principle of the balanced budget’ (Introduzione del principio del pareggio di bilancio nella Carta cos-
tituzionale), Official journal number 95, 23 April 2012.

136 Regional Regulation 8/2015 of Lazio ‘New discipline on non-hotel accommodation facilities’ (Nuova disciplina delle strut-
ture ricettive extra-alberghiere), Regional Official Gazette number 73, 10 September 2015.

137 Regional Law 27/2015 of Lombardy ‘Regional policies on tourism and attractiveness of the Lombard region’ (Politiche
regionali in materia di turismo e attrattivita del territorio lombardo), Regional Official Gazette, 16 September 2015.

138 Regional Law 42/2000, Tuscany, 23 March 2000, ‘Compendium of the regional laws in the touristic sector’ (Testo unico
delle Leggi Regionali in materia di turismo), Regional official gazette (Bollettino ufficiale della Regione Toscana), 03 April
2000, available at
http://raccoltanormativa.consiglio.regione.toscana.it/articolo?urndoc=urn:nir:regione.toscana:legge:2000-03-23;42, as last
amended by Regional law 25/2016, Tuscany, 18 March 2016, ‘Reorganising provincial powers in the touristic sector’ (Rior-
dino delle funzioni provinciali in materia di turismo in attuazione della I.r. 22/2015. Modifiche alla I.r. 42/2000 e alla I.r.
22/2015), Regional official gazette (Bollettino ufficiale della Regione Toscana), 23 March 2016, available at
http://www.toscanapromozione.it/magazine/wp-content/uploads/2016/04/legge_2016_25_v6.pdf.
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Accommodation services: Italian regional thresholds

that the activity is carried out ‘occasionally’ and with regards to no more than three
units (Article 26(2)(b)). Contrary to Regional Regulation 8/2015 of Lazio, this Re-
gional Law does not set out any temporal threshold to classify the activity as ‘occa-
sional’.

Similarly, Article 61 of Regional Law 42/2000 of Tuscany generally states that
individuals who rent out ‘occasionally’ the properties where they reside do not need
to communicate to the Province the price of the renting and the description of the
apartment as requested by Article 75 for individuals running guest houses in a pro-
fessional capacity. The National Association of Bed & Breakfast, Guest Houses, pri-
vate holiday rentals and touristic rentals (ANBBA) recently proposed to amend Re-
gional Law 42/2000. In particular, according to the ANBBA, Article 61 should be
replaced by a provision: i. highlighting the family-character of guest houses run by
individuals acting in a private capacity; and ii. specifying that occasionally renting
out a property - which is the main residence of the lessor and consists in not more
than four rooms (with maximum twelve beds), should qualify as a non-professional
activity. The renting activity should be considered as ‘occasional’ when carried out
for less than 60 days in total per year.'3°

3.2 Legislation applicable to C2C transactions

The EU consumer acquis applies exclusively to B2C transactions. Similarly, Member
States do not set out any legislation specifically tailored to C2C transactions. In most
Member States, the main provisions applicable to C2C transactions are national Civil
Code rules and sector-specific legislation applicable to transport and accom-
modation services (where relevant). This Section does not provide an exhaustive
overview of the legislation relevant to C2C transactions in each Member State. For
example, sector-specific legislation is not mentioned where it is not applicable in a
sharing economy context (i.e. where it does not provide specific requirements applica-
ble to C2C transactions). Furthermore, the applicability of C2C legislation to cross-
border transactions and online transactions is not addressed separately because these
laws: i. are technology neutral; ii. would apply to cross-border transactions wherever
the national law applies. Enforcement issues of C2C legislation are dealt with in Sec-
tion 5.

3.2.1 Horizontal legislation

EU consumer law Directives and national consumer legislation do not apply to C2C
transactions. They were originally designed to protect the ‘weaker’ party (i.e. the con-
sumer) in B2C transactions. This assumption, however, does not apply to C2C transac-
tions where, as both parties are consumers, their relationship is presumed to be al-
ready sufficiently balanced. Furthermore, in C2C transactions, the peer supplier lacks
a sufficient professional organisation and diligence, as well as the necessary resources
to comply with the same requirements imposed on traders in B2C transactions.*°

The horizontal legislation that applies to C2C transactions involving sale and
(re)sale activities, lease agreements and non-professional services usually
includes: general civil law provisions on contract formation, performance and remedies
for breach, as well as specific provisions on the contracts of sale and lease, and on the

139 Amendments of the non-professional renting activities regulated by Law 42/2000’ (Modifiche alle attivita ricettive extra-
alberghiere gia definite dalla legge 42/2000 e sue modifiche e integrazioni), HomeSharingltalia website available at
http://www.homesharingitalia.it/2016/03/15/anbba-e-la-proposta-di-modifica-alla-legge-regionale-toscana-sul-turismo/.

140 Organisation for Economic Cooperation and Development (OECD), ‘Protecting consumers in peer platforms market:
exploring the issue’, Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the Digital Economy, 29 March 2016,
DSTI/CP(2015)4/REV1.
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letting of work and industry. Although these civil code rules do not guarantee the
same level of protection as afforded to consumers in B2C transactions, they include
general requirements that are relevant to C2C transactions and that could have a
similar effect. For example, national laws normally do not explicitly protect parties to a
C2C transaction from unfair commercial practices or unfair contract terms (as stipulat-
ed with respect to B2C transactions under the consumer law acquis and its transpos-
ing legislation). However, national Civil Codes typically state that contracts must be
carried out in good faith.'*! This is a general presumption that the parties to a con-
tract will act honestly and will faithfully perform their obligations. Good faith assumes
that there is no fraudulent intent from either of the parties.142 In Cyprus, although the
national contract law does not include a general good faith clause, the use of undue
influence as well as of duress/coercion make the contract voidable.'*? In effect, this
makes the situation similar that that in the other Member States where this sort of
conduct would in fact be a breach of good faith.

Interestingly, in France, a recent amendment of the French Civil Code by Ordinance
No. 2016-131* extends some of the key rights protecting consumers in B2C transac-
tions also to C2C transactions (see box below). In particular, the regulation of unfair
contract terms (which was previously foreseen exclusively for B2C transactions in
Article L. 212-1 of the Consumers Code) is also included in the new Article 1171 of the
Civil Code applicable to both B2C and C2C transactions on the condition that the con-
tract is an ‘adhesion contract’. According to the new Article 1110 of the French Civil
Code, in order to qualify a contract as an adhesion contract it is sufficient that one
party imposed its content on the other party. Although, as highlighted above, the level
of protection afforded to consumers in C2C transactions can be arguably considered
sufficient, as they do not need extra protection, this might not be the case when C2C
transactions are concluded online. In these cases, often, the parties do not physically
meet (or the goods are not physically present). Consequently, although both parties to
the C2C transaction are consumers, their relationship might not necessarily be bal-
anced, for example due to information asymmetries. Therefore, the new Article 1171
of the French Civil Code is particularly relevant in the context of C2C contracts con-
cluded online, whose content is often pre-determined by one of the parties. A press
release from the French Chancellery highlighted the utility of the new text by referring
specifically to the collaborative economy phenomenon.*

French Reform of Contract Law

According to new Article 1171, any unfair contract terms included in ‘adhesion con-
tacts’ are void.

As a result of the recent Reform of Contract Law by Ordinance n® 2016-131 of 10
February 2016 (entered into force on 1 October 2016), other new useful tools appli-
cable to C2C transactions (as well as to B2C transactions) have been introduced.

141 E g. Article 1134 of the Belgian Civil Code, Articles 12 and 63 of the Bulgarian Obligations and Contracts Act; Section
242 of the German Civil Code, Section 6 of the Estonian Law of Obligations Act, Article 2888 of the Greek Civil Code, Article
1280 of the Spanish Civil Code, Section 33 of the Finish Contract Act, Article 2274 of the French Civil Code, Article 4 of the
Croatian Civil Obligations Act, Article 1:3 of the Hungarian Civil Code, Article 1175 of the Italian Civil Code, Article 6158 of
the Lithuanian Civil Code, Article 1134 of the Luxembourgish Civil Code, Article 993 of the Maltese Civil Code, Article 6248
of the Dutch Civil Code, Article 227 of the Portuguese Civil Code, Article 14 of the Romanian Civil Code.

142 Cornell University Law School. ‘good faith’ available at https://www.law.cornell.edu/wex/good faith.

143 Articles 11 to 22 of the Cyprus Contract Law (Cap. 149) available at http://cypruslaw.narod.ru/CAP149CY.htm.

144 Ordinance No. 2016-131 reforming contract law, the general provisions and the proof of obligations (Ordonnance n®
2016-131 du 10 février 2016 portant réforme du droit des contrats, du régime général et de la preuve des obligations),
available at https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000032004939&categorieLien=id.

1451 et’s make a concrete example: I rent a flat during my holidays on Airbnb, and the contract allows the owner to change
the renting period at any moment, without my agreement and without any compensation. Thanks to the reform, I will be
able to ask the judge to remove this clause’. Chancellery (Jean-Jacques Urvoas), press release, 11 February 2016:
http://www.presse.justice.gouv.fr/archives-communiques-10095/communiques-de-2016-12818/droit-des-contrats-
28735.html.
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French Reform of Contract Law

The Reform, inter alia, codifies certain judicial practices such as:

e the duty to inform the counterparty (to all types of transactions) on the in-
formation essential to determine his consent (new Article 1112-1);

o the invalidity of a clause in contradiction with the main obligation of
a party (new Article 1170);

o the defence against non-performance of the contract (new Article
1219).

The general national laws applicable to C2C transactions might also cover other con-
sumer rights. For example, in relation to the sale and (re)sale of goods it may be
argued that certain information requirements do exist within national civil law pro-
visions. Sellers must provide buyers with a warranty of the quiet possession of the
thing sold guaranteeing that the contract does not omit any burden that would deprive
the buyer in whole or in part of the thing sold. Sellers must also warrant the thing sold
against any latent (hidden) defects that would render it unfit for the intended use, or
that would diminish its value to the extent that the buyer would not have bought it or
would have paid less if he had been aware of them.!%®

However, specific consumer rights for distance B2C contracts as set out in the CRD
such as the detailed information requirements provided for by its Article 6 do not ap-
ply in C2C transactions. No specific national rules in relation to the identity, geo-
graphical address or reliability of the peer supplier in C2C transactions have
been identified. However, the general duty for the parties to traditional transactions to
make their identity clear has been in some cases extended also to ‘less traditional’
transactions such as the sale of second hand goods through online platforms. This was
decided, for instance, by the Court of Zwolle Lelystad in the Netherlands on 3 May
2016 with regards to private sellers operating on the Dutch platform Marktplaats.nl.'*’

The provisions of national Civil Codes are also relevant with respect to the buyer’s
right to receive goods within a certain time frame or to be reimbursed in case
of non-delivery. National laws typically state that if the seller fails to deliver at the
time agreed upon (and the delay was caused solely by the seller), the buyer may de-
mand the dissolution of the contract or to be placed in possession of the thing sold.**®
Furthermore, the seller is liable for damages if the buyer sustained any loss from the
non-delivery of the thing at the time agreed upon.

If the thing sold is not of the quality promised, the buyer may reject the thing
and demand damages, or accept the thing with a diminution of the price.'* It is worth
noting here that this right is more limited than the right of withdrawal (‘cooling off’
period) granted to parties in B2C contracts under Article 9 of the CRD whereby con-
sumers, ‘have a period of 14 days to withdraw from a distance or off-premises con-
tract, without giving any reason, and without incurring any costs other than those
provided for in Article 13(2) and Article 14’. This right to cancel and return the object
of the contract within 14 days, for any reason and with no justification applies only in
the B2C context. The 14-day cooling off period does not apply with respect to goods

146 E g. Article 193, Sec. 2 and 3 of the Bulgarian Obligations and Contract Act, Section 2103 of the Czech Civil Code, Sec-
tion 12 of the 1893 Irish Sales of Goods Act, Article 1626 of the Luxembourgish Civil Code, Article 1409 of the Maltese Civil
Code, Article 1672 of the Romanian Civil Code and Article 1474 of the Spanish Civil Code.

147 Court Zwolle-Lelystad 3 May 2016, ECLI:NL:RBZLY:2006:AW6288, Computerrecht 2006, 101, note J.P. van den Brink.

148 E g. Section 2002 of the Czech Civil Code, Articles 777(1) and 808 of the Portuguese Civil Code, Articles 455 and 491 of
the Polish Civil Code, Articles 6:35 and 6:154 of the Hungarian Civil Code, Articles 1610-1624 of the Luxembourgish Civil
Code, Articles 1385 and 1386 of the Maltese Civil Code, Article 6:38 of the Dutch Civil Code.

149 E.g. Section 2107 of the Czech Civil Code, Article 69 of the Bulgarian Obligations and Contract Act, Section 437 of the
German Civil Code, Article 560 of the Polish Civil Code.
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bought from a private individual and - even in the B2C scenario - it does not apply to
hotel bookings.

Another general guarantee applicable to C2C transactions is non-contractual liabil-
ity, which could apply where parties act under the influence of misleading and ag-
gressive practices. The general principle is that everyone is liable for damages that
occur through their own fault (e.g. Article 1382 of the Luxembourgish Civil Code)'*°
independently of any liability defined under a contract. These agreements may be also
voidable on grounds of mistake or deceit. For example, the Bulgarian Obligations
and Contracts Act (OCA)™! foresees that under certain circumstances a party may
request the annulment of the contract - e.g. in cases of contracts executed due to
error (Article 28), fraud (Article 29), duress (Article 30), lack of capacity (Article 31),
or dire need (Article 33). In Latvia, the Civil Code establishes that deceptive practices
and transactions are void and can be annulled (Articles 1.78-1.96).'>? According to
Articles 1111 and seq. and Article 1116 of the French Civil Code, where the consent is
vitiated by violence or deceit the contract would be invalid.'*® Chapter 3 of the Finnish
Contract Act’®* (regulating the invalidity of the contract) sets out that the binding na-
ture of a transaction could be jeopardised by grave duress (Chapter 3, Section 28),
coercion not constituting violence or a threat to health (Chapter 3, Section 29) and
fraud (Chapter 3, Section 30). Furthermore, Section 31 provides that where a party
takes unfair advantage of another’s ‘distress, lack of understanding, imprudence or
position of dependence’ to acquire a benefit that is disproportionate to the considera-
tion they have offered, the transaction is not binding. According to Section 32, a party
to a contract cannot benefit from a wrongful expression of will of the counterparty
where he knew or should have known such error. Finally, Section 36 expressly states
that unfair terms included in a contract may be adjusted or set aside. This applies also
to the amount of consideration (Section 36.3). Furthermore, the national law recog-
nises the possibility of dissolving contractual obligations for the non-performance of
either of the parties. The party aggrieved by the non-performance can choose either
to compel the other party to perform the obligation if this is possible, or demand the
dissolution of the contract together with damages for non-performance.**®

Similar provisions exist in relation to contracts for the letting of things or works. These
could be relevant in the context of the renting of movable or immovable property
or the provision of non-professional services. The national Civil Codes regulating
these contracts typically stipulate that the lessor is liable for defects or faults of the
thing let and must warrant it against defects that prevent or diminish its use. Where
the existence of such faults or defects is proved, the lessee can demand the dissolu-
tion of the contract or a reduction in the price of the lease. The lessor is also liable for
any damage that the lessee might suffer as a consequence of latent defects of the
thing where the lessor knew or had reasonable suspicion of them and did not inform
the lessee of their existence or his suspicion of their existence. Such defects must ex-

150 Civil Code of the Grand Duchy of Luxembourg (Code Civil) as last modified 1 June 2016, available at
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_civil/CodeCivil PageAccueil.pdf. The same is provided in
Belgium (Article 1382 of the Civil Code), Bulgaria (Article 45 of the Obligations and Contract Act), Finland (Chapter 2, Sec-
tion 1.1 of the Tort Liability Act), France (Article 1382 of the Civil Code), Hungary (Article 6:519), Malta (Article 1031 of the
Civil Code regulates non-contractual liability), Portugal (Article 483 of the Civil Code); Romania (Article 1349 of the Civil
Code). Article 1902 of the Spanish Civil Code regulates tort liability and Article 1101 contractual liability.

151 Obligations and Contracts Act (3akoH 3a 3aAb/xeHnsTa n gqorosopute), State Gazette 275/22 November 1950.

152 The Civil Law (Civillikums), OP: "Valdibas Véstnesis", 46, 26.02.1937. The Civil Law in Latvia is made up of four parts:
Part I is dedicated to the Family Law, Part II covers the Inheritance Law, Part III contains the Property Law and Part IV is
the Law of Obligations.

153 Civil Code (Code Civil) last amended on 16 March 2016, available at
https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070721.

154 Law 228/1929 ‘Contracts Act’, as last amended.

155 E.g. Articles 79-91 of the Bulgarian Obligations and Contracts Act, Section 437 of the German Civil Code, Articles 6.205-
6.216 of the Lithuanian Civil Code, Articles 1741-1751 and 1794 of the Luxembourgish Civil Code, Articles 1570 and 1627
of the Maltese Civil Code.
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ist at the time of the conclusion of the contract.'®® Conversely, the lessee is liable for
any damages that might occur during the enjoyment of the thing let, unless he/she
proves that they were not generated by his/her fault.**’

3.2.2 Sector-specific legislation

As highlighted above, sector-specific legislation also provides certain protective
measures relevant in C2C transactions. Arguably, where licensing requirements for the
provision of transport and accommodation services are in place, they provide a
degree of protection as the licensee must fulfil certain conduct and competence condi-
tions. Such conditions would apply also to many peer suppliers/providers of these ser-
vices regardless of the scale of their activity. Although sector-specific licensing re-
quirements would apply to peer suppliers operating through online platforms facilitat-
ing P2P transactions, some enforcement issues have been reported in practice. Section
5 of this Report examines these application and enforcement challenges.

As highlighted in Table 7 below, most of these specific laws regulating the transport
and accommodation sectors either establish licensing requirements that indiscrimi-
nately apply to both B2C and C2C transactions, or help to distinguish between *profes-
sional’ and ‘private’ services (see also Section 3.1.2 of this Report). Table 7 also in-
cludes legislative initiatives in the pipeline. For example, in Estonia since February
2016, a new draft bill'*® aimed at amending the Estonian Public Transport Act
(UTS)** has been under discussion. This draft bill aims at specifically regulating ride-
sharing services (such as those offered by UberPop) by explicitly excluding them from
the definition of ‘public transport’ set out by Section 2 I of the UTS. Ride-sharing ser-
vices would be regulated by Sections 635 ff. of the Estonian Law of Obligations Act*®°
(provisions on the letting of work). Consequently, where non-professional drivers car-
ry out the transportation of persons the Community licence foreseen by the UTS would
not be required. Local or regional sector-specific legislation is not included in Table 7,
but it is separately analysed below.

Table 7. Overview of national legislation in the accommodation and transport sectors
Sector-specific legislation helping to

Sector-specific legislation also appli-

Member . clarify the distinction between B2C
SE’!catzg 122199 CAC Wil IEd e Y and C2C transactions
Transport Accommodation Transport Accommodation

AT Vv

cY % '

cz % %

DE v

DK Vv

EE \ Y

EL \ v

ES %

FI %

156 E.g. Article 6:332 of the Hungarian Civil Code, Article 1722 of the Luxembourgish Civil Code, Article 1546 of the Maltese
Civil Code, Article 1559 of the Spanish Civil Code.

157 E.g. Article 6:335 of the Hungarian Civil Code, Article 1732 of the Luxembourgish Civil Code, Article 1563 of the Spanish
Civil Code.

158 Draft bill No. 188 SE on amending the Public Transport Act, available at:
http://www.riigikogu.ee/tegevus/eelnoud/eelnou/17074c56-bf09-477f-befb-
a6e4ea86461f/%C3%9Chistranspordiseaduse%20muutmise%20seadus/.

159 public Transport Act (Uhistranspordiseadus), RT I, 23.03.2015, 2, available at
https://www.riigiteataja.ee/en/eli/529032016002/consolide.

160 Estonian Law of Obligations Act (V8ladigusseadus), RT I 2001, 81, 487, available at
https://www.riigiteataja.ee/en/eli/528032016012/consolide.
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Table 7. Overview of national legislation in the accommodation and transport sectors

Sector-specific legislation also appli- sector-specific legislation helping to

Member P 9 . PP clarify the distinction between B2C
cable to C2C transactions .

States and C2C transactions

Transport Accommodation Transport Accommodation
HR \/161
HU ' \
IE \/ \/162
IT
LT
LU %
LV
MT %
NL
PT
RO
SE
SI
SK

LA L <L

Belgium, Bulgaria, France, Poland and the United Kingdom are not included in Table 7.
In Belgium and in the United Kingdom the relevant sector-specific legislation is local or
regional and, therefore, separately analysed below. Regarding Bulgaria, France and
Poland, the national-level research carried out shows that the national rules for the
transport or accommodation sectors do not apply to transactions concluded between
peers, nor do they clarify the distinction between B2C and C2C transactions. For ex-
ample, in France, a Decree of 26 March 2015 regulates both the characteristics of the
cars used by chauffeurs'®® (length, number of seats, etc.) and the chauffeurs’ re-
quirements (e.g. age). However, it neither clarifies its scope of application nor does it
set out criteria that help to qualify, for example, Uber drivers as individuals acting in a
private capacity or individuals acting in a commercial/professional capacity. This is
also the case in Bulgaria where the sector-specific laws that apply to the accommoda-
tion sector and the Road Transport Act'®® apply exclusively to hotel services provided
by traders and to transportation activities performed by occupation, respectively and
do not set out any indicator to distinguish between traders and consumers or profes-
sional and non-professional drivers. In Poland, the Tourism Services Act'®® regulates
the provision of tourist services provided by entrepreneurs. Natural persons may pro-
vide accommodation services, but as an incidental activity (which is not defined in the
Tourism Services Act).

Table 7 above shows that in most Member States the specific legislation appli-
cable to the accommodation sector also covers C2C transactions. In few Mem-

161 The Ministry of Maritime Affairs, Transport and Infrastructure considers Uber to be an application and, therefore, provi-
sions of the Croatian Road Transport Act (Zakon o prijevozu u cestovnom prometu, O0.G.”, No. 82/13) are not applicable to
Uber. Information collected through consultation of the Croatian Ministry of Maritime Affairs, Transport and Infrastructure of
the Republic of Croatia on 27 April 2016.

162 The Irish Tourist Traffic Act (Tourist Traffic Act 1939, as amended by S.I. 360/2013) applies to C2C transactions such as
the ones facilitated by Airbnb as long as the lessor wishes to describe the premises as a hotel, guest house, holiday hostel,
youth hostel or holiday camp.

163 Decree of 26 of March 2015 about the characteristic features of the cars used by chauffeurs (arrété du 26 mars 2015
relatif aux caractéristiques des véhicules utilisés par les exploitants de voitures de transport avec chauffeur), available at:
https://www.legifrance.gouv.fr/affichTexte.do;?cidTexte=JORFTEXT000030429911.

164 Road Transportation Act (3akoH 3a aBTOMO6UNHUTE NpeBo3un), State Gazette 82/17 September 1999

165 Tourism Services Act’ (Ustawa z dnia 29 sierpnia 1997 r. o ustugach turystycznych), consolidated text Journal of Law of
2016 item 187 as amended.
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ber States (Austria, Spain, Finland, and Italy) such legislation does not apply to C2C
(or B2C) transactions consisting in rentals for exclusively touristic purposes.!®® Table 7
also shows that while in different Member States the specific legislation applicable to
the transport sector applies also to C2C transactions (e.g. Cyprus, Estonia, Luxem-
bourg), in a few Member States, although the specific legislation applicable to
the transport sector does not cover C2C transactions, it helps in distinguish-
ing between B2C and C2C transactions. For example, in Germany, Section 1 para.
2 no. 1 of the Passenger Transportation Act'®’ clarifies the distinction between profes-
sional and non-professional drivers stating that the Act exclusively applies to transpor-
tation services offered against remuneration. It could be argued therefore that when
the ride is free of charge or the requested fee only covers the expenses of the ride,
the driver is a non-professional and the Passenger Transportation Act does not apply.
The Italian Road Code®®® is not directly applicable to C2C transactions. However, it is
relevant in the context of the interpretation of Uber drivers as professional taxi driv-
ers. Article 82(5) states that the transportation of third parties in the meaning of the
Code could consist in carrying out different professional activities, notably: rental
without chauffeur; chauffeur-rental service; and taxi service. According to Article 84,
the rental without chauffeur service occurs when the lessor provides a vehicle to the
lessee upon a certain payment. The profit-seeking motive, therefore, could be an indi-
cator of the professional nature of the transport activity carried out. Article 2(5) of the
Dutch Act on the transportation of persons 2000'®° sets out that the transportation of
persons by car when the driver is paid no more than the costs of the ride and the
transport activity is not carried out in the course of a profession or a business, is out
of its scope. If the payment exceeds these costs, the activity constitutes ‘taxi trans-
portation’ (in the meaning of Article 1 of the Act) and the relevant legal requirements
would need to be fulfilled. The Czech Road Transport Act!’® applies to both C2C and
B2C transactions. According to Section 2(10) the main difference between a ‘taxi ser-
vice’ and ‘occasional road transport’ is whether the service is public or not: while taxi
services are public services, occasional road transport services are not. Another ex-
ample of transport-specific legislation relevant to clarifying the difference between
traders and consumers is found in the Estonian draft bill described above.

It is finally noted that the national analysis carried out identified two national sec-
tor-specific laws that clarify the distinction between businesses and consum-
ers in the accommodation sector:

166 See: Austrian Tourism Tenancy Code (Mietrechtsgesetz, MRG, Government Gazette 520/1981); Spanish Act on Urban
Leases (Act 29/1994 of 24 November 1994 of Urban Lease (Ley 29/1994, de 24 de noviembre, de Arrendamientos Ur-
banos) BOE 25 November 1994); Finnish Law on residential leases (Residential Leases Act (481/1995, laki asuinhuoneiston
vuokrauksesta)); Italian Tourism Code (Legislative Decree 79/2011 ‘Code of national rules concerning the order and the
tourism market, according to Article 14 of Law 246/2005, and transposition of directive 2008/122/EC on contracts of
timeshare, contracts related to holiday products of long term, contract of (re)sale and exchange’).

167 German Passenger Transportation Act, 1990 (Personenbeférderungsgesetz), Federal Law Gazette 1/2016, p. 203.
168 | egislative Decree 285/1992 ‘New road code’ (Nuovo codice della strada), Official journal number 114, 18 May 1992.

6™ Act on the transportation of persons’ (Wet van 6 juli 2000 houdende nieuwe regels omtrent het openbaar vervoer,
besloten busvervoer en taxivervoer (Wet personenvervoer 2000)), Official Journal of the Kingdom of the Netherlands
314/2000, (frequently modified).

170 Law 111/1994 ‘Road Transport Act’ (Zdkon o silniéni dopravé), Collection of Laws No. 37/1994. The Road Transport Act
transposes, amongst others, the following EU legislation: Regulation (EC) No. 561/2006 of the European Parliament and of
the Council of 15 March 2006 on the harmonization of certain social legislation relating to road transport and amending
Council Regulations (EEC) No. 3821/85 and (EC) No. 2135/98 and repealing Regulation (EEC) No. 3820/85; Regulation
(EC) No. 1071/2009 of the European Parliament and of the Council of 21 October 2009 establishing common rules concern-
ing the conditions to be complied with to pursue the occupation of road transport operator and repealing Council Directive
96/26/EC; Regulation (EC) No. 1072/2009 of the European Parliament and of the Council of 21 October 2009 on common
rules for access to the international road haulage market; Regulation (EC) No. 1073/2009 of the European Parliament and
of the Council of 21 October 2009 on common rules for access to the international market for coach and bus services, and
amending Regulation (EC) No. 561/2006; Regulation (EU) No. 181/2011 of the European Parliament and of the Council of
16 February 2011 concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No.
2006/2004; Directive 2002/15/EC of the European Parliament and of the Council of 11 March 2002 on the organization of
the working time of persons performing mobile road transport activities.

47



Exploratory study of consumer issues in online peer-to-peer platform markets

(i) The Greek Law no. 4276/2014 on tourism businesses and tourism infrastruc-
ture!’! indirectly distinguishes between B2C or C2C transactions establishing
that tourist accommodation services provided by private individuals to other
consumers cannot exceed 30 days,

(ii) In the United Kingdom, the 2015 Deregulation Act introduces a new temporal
threshold of a maximum of 90 nights per calendar year for short-term
rentals in London. The Deregulation Act is further analysed under Section
6.2.1.

Transport sector

In some cases, the national transport-specific legislation does not distinguish between
B2C and C2C transactions. For example, in Malta, anyone providing ‘passenger
transport services’ must obtain a licence pursuant to Regulation 5(1) of the Passenger
Transport Services Regulations.!’? In principle, this requirement also applies to C2C
transactions such as ride sharing or passenger transport activities where a fee is
charged.!”® Similarly, the Czech Road Transport Act'’* applies to ‘individuals carrying
out road transport services for the benefit of others’. Although it distinguishes be-
tween ‘taxi services’ and ‘occasional road transport’, a licence is required for both.
Consequently, even private individuals transporting people or goods on an occasional
basis for a fee will need a licence.

In other Member States, specific transport laws are not applicable to C2C transac-
tions’® but could be relevant to classify individuals operating through online platforms
(such as Uber) as professional or non-professional drivers. This is the case, for exam-
ple, of the Danish Taxi Act'”® whose requirements - that exclusively apply to individu-
als acting in a commercial/professional capacity — have been recently interpreted by a
decision of the Municipal Court of Copenhagen.'’” The Municipal Court of Copenhagen
clarified that the authorisation requirements set out by the Taxi Act'’® for ‘taxi ser-
vices’ are applicable to Uber because the transportation services offered through the
platform cannot be classified as ‘carpooling’. According to the Court, Uber drivers carry
out a professional activity consisting in the transportation of passengers against a
proper remuneration. Similarly, in Slovakia, Uber drivers are considered as profes-
sional drivers and thus, need to obtain the passengers transport licence and driving
permit required by the Road Transport Act.!”® In Finland, the Finnish Taxi Act requires
licences only for the provision of transportation services ‘on a professional basis’. Ac-
cording to a recent case decided at district court level, earnings of EUR 12,250 over

171 Law no. 4276/2014, “Simplification procedures for operating tourism businesses and tourism infrastructure, special
interest tourism and other provisions” (AnAouoTeuon 81adikaoiwv AEITOUPYIaG TOUPIOTIKWY EMIXEIPAOEWY KAl TOUPIOTIKWY
unodouwV, eIdIKEC HOPPEC ToupIouoU kal dAAec diaTd&eic), Government Gazette A’ 155/30.07.2014.

172 gybsidiary Legislation 499.56, Passenger Transport Services Regulations, Legal Notice 149 of 2009 as last amended by
Legal Notice 358 of 2015.

173 According to Regulation 2 of the Passenger Transport Service Regulations, ‘Passenger transport services’ consist in the
carriage of passengers using passenger transport vehicles for hire or reward (i.e. against payment or compensation by the
person transported or by the transport organiser).

174 Law 111/1994 ‘Road Transport Act’ (Zdkon o silni¢ni dopravé), Collection of Laws No. 37/1994.

175 E.g. the Italian Road Code sets out that only professional drivers - who exercise the transportation of persons in a pro-
fessional/commercial capacity, need of a specific ‘professional licence’. Legislative Decree 285/1992 ‘New road code’ (Nuovo
codice della strada), Official journal number 114, 18 May 1992.

176 Restatement Act 107/2013 of 30 January 2013, Taxi Act (Lovbekendtggrelse om taxikgrsel), Law Gazette A, 6 February
2014.

177 Judgment Resume “Uber service is illegal taxi service” (Uberkgrsel var ulovlig taxikersel, 8th June 2016, available at
https://www.domstol.dk/KobenhavnsByret/nyheder/domsresumeer/Pages/Uberk%C3%B8rselvarulovligtaxik%C3%B8rsel.a
SpX.

178 Restatement Act 107/2013 of 30 January 2013, Taxi Act (Lovbekendtggorelse om taxikgrsel), Law Gazette A, 6 February
2014.

179 Luké$ Kosno, Zivé.sk ‘Uber rewieved also in Slovakia, The Slovak Trade Inspection did not get the list of drivers’ (Uber
preveruju uz aj na Slovensku, zoznam Soférov inspekcia neziskala) (2016) available at
http://www.zive.sk/clanok/113198/uber-preveruju-uz-aj-na-slovensku-zoznam-soferov-soi-neziskala.



https://www.domstol.dk/KobenhavnsByret/nyheder/domsresumeer/Pages/Uberk%C3%B8rselvarulovligtaxik%C3%B8rsel.aspx
https://www.domstol.dk/KobenhavnsByret/nyheder/domsresumeer/Pages/Uberk%C3%B8rselvarulovligtaxik%C3%B8rsel.aspx
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approximately three and a half months may be considered as an indicator of the pro-
fessional nature of the activity carried out (see Section 3.1.2 of this Report).*&

Accommodation sector

As in the transport sector, the Country Reports show that some Member States’ sec-
tor-specific legislation on accommodation services does not distinguish between B2C
and C2C transactions. Consequently, the requirements set out therein could apply to
C2C contracts concluded through online platforms offering such services (such as
Airbnb). This is the case, for instance, of the Cypriot Hotels and Tourist Lodgings
Law.'8! According to Articles 8 and 21, anyone providing tourism accommodation must
obtain a licence issued by the Cyprus Tourism Organisation. The only exception to this
requirement occurs when the accommodation is provided to relatives or friends
against no payment. Another example is the Hungarian Tourism Accommodation De-
cree'® prescribing that any person running or operating a hotel, guesthouse, hostel,
holiday premises or any other accommodation must officially register this activity with
the notary of the local government (Article 6). However, the law does not require the
operator to be a professional. Consequently, the obligation to register applies to all
properties that are rented out for a fee, including C2C transactions such as those facil-
itated by Airbnb, even if the property is a private house.

In other Member States, accommodation regulations exclusively apply to B2C transac-
tions. In Poland, the Polish Tourism Services Act'®? regulates the provision of tourist
services by entrepreneurs. Therefore, accommodation services offered by natural per-
sons would not be subject to the Tourism Services Act. The legislation applicable to
such private activities would consist in general civil law provisions on the contract of
lease or services contract.

Regional and local regulation

As described below, some EU cities, such as Amsterdam, Berlin!®* and Paris,!® have
adopted special regulations that would be applicable to C2C transactions facilitated by
platforms such as Airbnb and Uber. Furthermore, some Member States developed local
or regional regulations applicable to touristic accommodation and transport services
that are relevant to C2C transactions.

e Amsterdam: Amsterdam rules on private holiday rentals;®® Amsterdam
rules on B&Bs;'®” Amsterdam rules on short-stay.!®®As described in Table

180 Case 5500/R/0052018/15, Decision of the District Court of Helsinki in the case of Yahyobek Adhamov, Decision of 6 April
2016, appeal pending.

181 Hotels and Tourist Lodgings Law 1969 (nepi Zevodoxeiwv kal ToupioTik@v KataAupdtwv Nopog Tou 1969) (L. 40/1969),
E.E., I, 731, 13/6/1969.

182 Governmental Decree no. 239/2009 on the conditions of operating tourism accommodations and the procedural rules of
licensing such accommodations (a szallashely-szolgaltatasi tevékenység folytatdsanak részletes feltételeirdl és a
szallashely-lizemeltetési engedély kiadasanak rendjérél), Hungarian Official Gazette 148/2009.

183 Tourism Services Act’ (Ustawa z dnia 29 sierpnia 1997 r. o ustugach turystycznych), consolidated text Journal of Law of
2016 item 187 as amended.

184 Impulse Paper on the business authorisation/licensing requirements imposed both on peer-providers and platforms
Barcelona, Berlin and Amsterdam, May 2016.

185 Impulse Paper no.02 on the business authorisation/licensing requirements imposed on peer-providers and platforms in
the accommodation/tourism sector in Paris, Rome, Milan and London, Guido Smorto Full Professor of Comparative Law
Dept. Law - University of Palermo, March 2016.

186 *May I let my home or home boat when I am on holidays?’ (Mag ik mijn woning of woonboot verhuren als ik op vakantie
ben?), website of the municipality of Amsterdam,supra.

187 *Starting or signing out a Bed and Breakfast (B&B)’ (Bed and Breakfast (B&B) starten of afmelden), website of the Mu-
nicipality of Amsterdam, available at https://www.amsterdam.nl/veelgevraagd/?productid=%7bC8EA978C-5861-4C8D-
906E-C805F4D80CD8%7d.

188 ‘“What is the difference between short-stay and holiday rentals’, (Wat is het verschil tussen shortstay en vakantiever-
huur?), website of the Municipality of Amsterdam, available at
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8 below, the city of Amsterdam has special rules on private holiday rentals,
B&Bs and short stay accommodation.

Table 8. Amsterdam’s special rules on private holida

These rules only apply
to C2C holiday rental
contracts of properties
located in Amsterdam,
irrespective of wheth-
er or not the contract
is concluded via an
online platform.

The person renting out
a property needs to be
its main resident and
be registered as such
in the Basic Register
of Persons (Basisregis-
tratie Personen =
BRP).

The home (or home
boat) may only be
rented out occasional-
ly. When a property is
rented out for more
than two months per
year in total, the City
will investigate wheth-
er the renting activity
is carried out profes-

sionally.
Renting out part of a
home (or a home

boat) professionally is
permitted under the
rules applicable to
B&Bs (see next col-
umn).

5% tourist taxes and
income taxes are due.
When the home is part
of a larger complex,
the Owners Associa-
tions (Verenigingen
van Eigenaren) may
have excluded private
holiday rentals. Ten-
ants need to consult
their rental contract.
The home or home
boat must be fireproof
and may not be leased
to more than four

These rules only apply
when the host is the
main resident of the
premises (i.e. he lives
there too).

B&B activities must be
notified to the compe-
tent authorities for the
relevant city part.
Maximum 40% of total
floor area may be used
for the B&B.

The host needs to
maintain a hotel regis-
ter mentioning: i. name
and address of the
guest; ii. date of arrival
and departure; iii. the
type of ID presented by
the guest.

5% tourist taxes on the
room rate are due.
Income taxes are due.

rentals, B&Bs and short sta

Short stay requires a
licence from the Mu-
nicipality.

The lessor does not
stay in the residence
himself.

The residence may be
rented out for subse-
quent periods of min-
imum seven nights up
to maximum Six
months to several
tourists or expats.

https://www.amsterdam.nl/veelgevraagd/?caseid=%7bDB74D98B-5515-4205-AB86-8AE634DD89E6%7d.
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Table 8. Amsterdam’s special rules on private holiday rentals, B&Bs and short sta

Amsterdam rules on pri- Amsterdam rules on short
. Amsterdam rules on B&Bs
vate holiday rentals sta

people at a time.

= Guests must not cause
nuisance to the neigh-
bours. The main resi-
dent is responsible for
the conduct of the
guests. The neigh-
bours must be in-
formed in advance
and the host needs to
leave a phone number
so that he can inter-
vene or somebody
else can intervene on
his behalf where nec-
essary.

e France: Law 366/2014 on the access to housing and renovated urban
planning'®®

— This law, also known as ‘ALUR Law’, formalises the existence of ‘short rent’
agreements, while imposing a legal framework to regulate them. Law
366/2014 is the result of a series of complaints made by residential com-
munities against individuals renting out their properties for short-term rent-
als, in most cases through online platforms such as Airbnb and House Trip.
ALUR Law provisions have been integrated into the Construction and Hous-
ing Code.190 With regards to short rent agreements in Paris, it is noted
that as of 1 October 2015 the City of Paris concluded a special agreement
with Airbnb to simplify tourist tax payments. On the basis of the new col-
laboration between Airbnb and the French Government, Airbnb will directly
collect and remit tourist taxes191 from guests on behalf of hosts in Paris
(instead of requiring hosts to collect the tax from each guest individually
and to remit it to the City Hall).

— Law 366/2014 targets furnished secondary residences rented out occasion-
ally for holiday use (Article L. 631-7-1 A, Construction and Housing Code).
People renting out or exchanging their main residence for short seasonal
rental periods are excluded from its scope. The law requires the lessor who
rents out his main residence to obtain two different types of permits: one
from the City Hall to change the property’s use from residential to commer-
cial; the second one from the other owners of the apartment block or from
the condominium. The penalty for not obtaining these permits is up to EUR
25,000 (Article L. 651-2 of the Construction and Housing Code). Alterna-
tively, the City Hall may decide to grant a permit for a whole block of
apartments, avoiding each individual owner having to request a separate
permit.

189 ALUR Law 2014-366 of 24 March 2014 on access to housing and renovated urban planning (Loi n°® 2014-366 du 24 mars
2014 pour l'accés au logement et un urbanisme rénové) last amended 1 January 2016, available at
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000028772256&dateTexte=20160602.

190 Construction and Housing Code (Code de la construction et de I’habitation) available at
https://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006074096&dateTexte=20160720.

191 Sych tourist tax amounts to EUR 0.83 per person per night and it is charged in Paris for accommodations included in the
category ‘meublés touristiques non classés’.
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— The law applies in large cities (more than 200,000 inhabitants) and in the
suburbs of Ile-de-France, as well as in 28 cities in ‘tension zones’ (i.e. con-
tinuous built-up areas with more than 50,000 people, characterised by a
significant imbalance between the supply and the demand of housing -
which provokes important difficulties in terms of access to housing in
France).

e Germany: Act for prohibition of misuse of living space’®?

— Some States/cities in Germany (e.g. Berlin, Stuttgart, etc.) have passed
acts concerning the misuse of living space. Misuse in the meaning of these
regulations is using living space for purposes other than residing in them.
One of such purposes might consist in regularly renting out the living space
for short stays against remuneration. The Act of Berlin'®® defines ‘regular’
as the repeated lease of living space, determined in days or weeks.

— Using living space for regular short-term renting against remuneration re-
quires a permit.’®® Therefore, private individuals wishing to regularly rent
out their living space through platforms such as Airbnb must apply for a
permit. Obtaining the permit, however, usually entails certain costs. In Ber-
lin, for example, a fee of EUR 225 applies to change the use of residential

spaces.!®®

o Italy: Regional Regulation 8/2015 of Lazio;'°® Regional Law 27/2015
of Lombardia;'°” Regional Law 42/2000 of Tuscany®®

According to Article 117 of the Italian Constitution,!® the so called (regional)
‘residual’ legislation encompasses, inter alia, the ‘enhancement of cultural and
environmental properties, including the promotion and organisation of cultural
activities’. Regions, therefore, are empowered to legislate in this sector (tour-
ism) with no need of national laws setting general principles (Article 117(4)).
Furthermore, according to the principle of subsidiarity (Article 118(1)), admin-
istrative functions are also attributed to Municipalities that can adopt their own
regulation to control tourist rentals (e.g. implementing tourist tax, or requiring
lessors to register in special municipal registers for tourist locations). Some
Italian Regions have adopted laws that regulate hotel and non-hotel tourist ac-
commodation. For example, according to new Regional Regulation 8/2015
of Lazio,’”® non-professional individuals can rent out to tourists, on an occa-
sional basis, a maximum of two apartments. Article 26 of Regional Law
27/2015 of Lombardia®® sets out that houses and holiday apartments can

192 German Act for prohibition of misuse of living space, 2013 (Gesetz iiber das Verbot der Zweckentfremdung von
Wohnraum), Law and Ordinance Gazette Berlin p. 626, 2013.

193 gection 2 para. 1 no. 1 of the Act for prohibition of misuse of living space of Berlin. Similar regulations from other Ger-
man Ldnder are Section 3 para 1 no. 3 of the Statute on the Misuse of Living Space in the State capital Stuttgart (Satzung
liber das Verbot der Zweckentfremdung von Wohnraum in der Landeshauptstadt Stuttgart) and Section 9 para. 2 no. 2 of
the Act on Protecting the Living Space in Hamburg (Gesetz iber den Schutz und die Erhaltung von Wohnraum).

194 German Act for prohibition of misuse of living space, 2013 (Gesetz (iber das Verbot der Zweckentfremdung von
Wohnraum), Law and Ordinance Gazette Berlin p. 626, 2013.

195 BerlinOnline Stadtportal GmbH & Co. KG, Change of use of the housing space - notice and permission
(Zweckentfremdung von Wohnraum - Anzeige und Genehmigung) (2016) available at
https://service.berlin.de/dienstleistung/326217/.

196 Regional Regulation 8/2015 of Lazio ‘New discipline on non-hotel accommaodation facilities’ (Nuova disciplina delle
strutture ricettive extra-alberghiere), Regional Official Gazette number 73, 10 September 2015.

197 Regional Law 27/2015 of Lombardy, 16 September 2015, supra.
198 Regional Law 42/2000 of Tuscany, 23 March 2000, supra.

199 Constitution of the Republic of Italy ‘Constitution of the Italian Republic as last amended by constitutional law 1/2012
introducing the principle of the balanced budget’ (Introduzione del principio del pareggio di bilancio nella Carta cos-
tituzionale), Official journal number 95, 23 April 2012.

200 Regional Regulation 8/2015 of Lazio, 10 September 2015, supra.
201 Regional Law 27/2015 of Lombardy, 16 September 2015, supra.
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be rented out both professionally and non-professionally. In the last case the
activity must be carried out occasionally and no more than three units can be
rented out (Article 26(2)(b)). Another requirement, which, according to Article
38(1) applies to both hotel accommodation facilities and non-hotel accommo-
dation facilities is the communication of the activity carried out to the Munici-
pality. Consequently, non-hotel accommodation facilities are also subject to a
local tax for tourism (tassa di soggiorno) that is due where the rented apart-
ment is in a city included in regional lists developed by Municipalities.?’* Re-
gional Law 27/2015 has been celebrated as the first Regional Italian law regu-
lating the phenomenon of ‘home sharing’.?°® As highlighted in Section 3.1.2.3,
according to Article 61 of Regional Law 42/2000 of Tuscany,”®* individuals
who occasionally rent out the properties where they reside do not need to
communicate to the Province the rental price and the description of the apart-
ment. Regional thresholds distinguishing between individuals acting in a private
capacity and individuals acting in a professional/commercial capacity are de-
scribed in Section 3.1.2 of this Report.

e Spain: Catalan Decree on tourist accommodation and apartments for
tourists’ use;?°® Madrid Decree on touristic apartments and the apart-
ments for the use of tourists.?®

As described in Table 9 below, certain autonomous Spanish communities have
adopted Decrees on tourist accommodation (e.g. the Region of Catalonia and
the City of Madrid). Although they do not directly distinguish between B2C and
C2C, they establish thresholds concerning the regularity with which the ser-
vice is provided (see Section 3.1.2 of this Report).

Table 9. Local Spanish Decrees on tourist accommodation

tion and apartments for tourists’ use the apartments for the use of tourists

According to the Catalan Decree on tour- Articles 2 and 3 of the recent legislation on
ist accommodation and apartments for touristic apartments in Madrid provide defi-
tourists’ use, an apartment is rented out nition of apartment rented out for tourists’
for tourists’ use when the renting activity use similar to the one existing in Catalonia:
is carried out ‘professionally’ and ‘habit- touristic apartments are those ‘profession-
ually’ and against the payment of a ally’ and ‘habitually’ rented out in exchange
price. of a price. The main obligations set out by

this Decree are the registration of the prop-
If these criteria are fulfilled the lessor erty as touristic apartment in the Register
must comply with the following obliga- of Touristic Companies of the General Di-
tions: rectorate of Tourism and that the apart-

202 Article 4, Decree 23/20111 of 14 March 2011, n. 23.

203\ ombardia, la prima regione con una legge sull’'home sharing’, linkiesta.it website available at
http://www.linkiesta.it/it/article/2015/09/22/lombardia-la-prima-regione-con-una-legge-sullhome-sharing/27498/; ‘Airbnb
in Lombardia: la prima legge sull’home sharing’, paneessharing.it wepage available at
http://www.paneesharing.it/viaggiare-a-costo-zero/airbnb-in-lombardia-la-prima-legge-sullhome-sharing/.

204 Regional Law 42/2000, Tuscany, 23 March 2000, ‘Compendium of the regional laws in the touristic sector’ (Testo unico
delle Leggi Regionali in materia di turismo), Regional official gazette (Bollettino ufficiale della Regione Toscana), 03 April
2000, available at
http://raccoltanormativa.consiglio.regione.toscana.it/articolo?urndoc=urn:nir:regione.toscana:legge:2000-03-23;42, as last
amended by Regional law 25/2016, Tuscany, 18 March 2016, ‘Reorganising provincial powers in the touristic sector’
(Riordino delle funzioni provinciali in materia di turismo in attuazione della I.r. 22/2015. Modifiche alla I.r. 42/2000 e alla I.r.
22/2015), Regional official gazette (Bollettino ufficiale della Regione Toscana), 23 March 2016, available at
http://www.toscanapromozione.it/magazine/wp-content/uploads/2016/04/legge_2016_25_v6.pdf.

205 Decree 159/2012 of 20 November 2012 on tourist accomodation and apartments for tourists’ use (Decreto 159/2012, de
20 de noviembre, de establecimientos de alojamiento turistico y de viviendas de uso turistico) DOGC number 6268, 5
December 2012.

206 Decree 79/2010, of 10 July 2014 which regulated the touristic apartments and the apartments for touristic use of Madrid
(Decreto 79/2014, de 10 de julio que regula los apartamentos turisticos y las viviendas de uso turistico de la Comunidad de
Madrid) Boletin Oficial de la Comunidad de Madrid 31 July 2014.
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Table 9. Local Spanish Decrees on tourist accommodation

Catalan Decree on tourist accommoda- Madrid Decree on touristic apartments and
tion and apartments for tourists’ use the apartments for the use of tourists

ment must have a minimum amount of fur-

e Obtaining a certificate of habita- niture.
bility;

e Adequately furnishing the apart-
ment;

e Providing the users and neigh-
bours with a telephone number to
register and resolve any inquiry
or incident;

e Communicating to the competent
authority the respective start of
operation and registering the
property in the Catalan Tourism
Registry;

e Providing official complaint forms
to tenants.

e Belgium: Ordinance 8 May 2014?°” and Government Decree of 24
March;%°® Decree of 18 December 2003;2°° Decree of 27 January
2016%'°

Table 10 below shows that in Belgium the three regions of Brussels Capital,
Wallonia and Flanders have different sector-specific regulations both in relation
to touristic accommodation and transport services.

Table 10. Belgian regional regulations in the tourist accommodation and transport sec-

tors

| Brussels Capital

Tourist Ac- Ordinance of 8 Decree of 18 De- Decree of 27 January
commoda- May 201 and cember 2003 does 2016 does not distin-
tion Government De- not regulate the guish between B2C and

cree of 24 March
extend B2C regula-
tion to private tour-
ist accommodation,
rented via platforms

rental activity in itself
except for the condi-
tions on fire safety
that apply to any
tourism accommoda-

C2C transactions.

It has replaced the for-
mality of prior authori-
sation required from
tourist operators by a

such as Airbnb and tion establishment simple notification to
9Flats.?!* regulated by the de- the Flemish Govern-
Article 3 of the Or- cree. ment.

dinance defines According to Article 11
‘tourist accommo- It defines ‘tourist of the Decree, any in-

207 Ordinance of 8 May 2014 ‘on tourism accommodation’ (Ordonnance relative a I'hébergement touristique), Government
Gazette 2014-05-08/50.

208 Decree of 24 March 2016 ‘implementing the Ordinance of 8 May 2014 on tourist accommodation’ (Arrété du Gouverne-
ment de la Région de Bruxelles-Capitale portant exécution de I'ordonnance du 8 mai 2014 relative a I'hébergement touris-
tique) Government Gazette 2016-03-24/16.

209 Decree 19909/32 of 18 December 2003 on ‘tourism accommodation establishment’ (Décret relatif aux établissements
d’hébergement touristique), Government Gazette C-2004/200662.

210 Decree 20160205/20 of 5 February 2016 on ‘tourism accommodation’ (Decreet houdende het toeristische logies), Gov-
ernment Gazette C — 2016/35230. This decree will enter in force in 2017.

211 Bryssels Regulation on tourism accommodation’ (Réglementation bruxelloise des hébergements touristiques chez
| “habitat), Portail du droit en Belgique website, available at: http://www.droitbelge.be/news detail.asp?id=839.
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Table 10. Belgian regional regulations in the tourist accommodation and transport sec-
tors

| Brussels Capital

dation’ as ‘any ac-
commodation of-
fered for one or
more nights, in re-

accommodation es-
tablishment’ as ‘any
facility providing
housing or occupa-

termediary of touristic
services?!? has the duty
to provide access to
information about their

turn for payment, tion of a touristic users to the federal and
either regularly or camping site to one local police and the
occasionally, to or more tourists, competent authori-
tourists’. The Ordi- even occasionally’ ties.?!3

nance establishes (Article 2.39).

seven categories of The operator of a
tourist accommoda- tourist accommoda-
tion for which spe- tion must have a
cific rules apply: prior authorisation
hotel, aparthotel, and hold a fire safety
tourism residence, certificate (Articles

reception centre for
social tourism, fur-

nished dwelling,
camping sites and
homestay accom-
modation.

Article 5 establishes
that each category
of tourist accom-
modation is subject
to prior declaration
and registration.
Within 12 months
from registration a
public officer will
carry out an inspec-
tion to verify that
the accommodation
complies with the

73-98).

requirements of
health, safety and
use.
Passenger Ordinance of 27 Decree of 18 Octo- Decree of 20 April
Transport April 1995 does ber 2007 does not 2001 does not distin-
not distinguish be- distinguish between guish between B2C and
tween B2C and C2C B2C and C2C trans- C2C transactions and
transactions. There- actions and distin- distinguishes between
fore, it can apply to guishes between ‘col- four categories of ser-
collaborative plat- lective taxi services’ vices: car rental ser-
forms offering pas- and ‘transport ser- vices with driver,
senger transport vices with a public- transport for its own
services where a service interest’. account, regular

fee is charged.

Both services require

transport services and

212 According to Article 2, 5°, the intermediary is ‘any natural or legal person who, against remuneration, intervenes to
make a tourist accommodation available on the tourist market, to promote a tourist accommodation or to offer services
enabling operators and tourists to contact each other directly.’

213 Decree of 5 February 2016 on ‘tourism accommodation’, Article 11.
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Table 10. Belgian regional regulations in the tourist accommodation and transport sec-
tors

| Brussels Capital

Although it distin- a licence issued by particular forms of
guishes between the Municipal Col- regular transport ser-
‘taxi services’ and lege. vices.?!®

‘car rental services Services provided All of these services are
with driver’, both through online plat- subject to authorisation
services are subject forms would fall un- of the Municipal College.
to a prior authorisa- der the category of

tion from the gov- ‘car rental services

ernment to operate with driver’.

on the territory of

the Region of Brus-

sels-Capital.?*

3.3 Legislation applicable to online platforms facilitating P2P transactions

Before the rise of the digital age, the traditional business model in the trading market
was defined from a two-sided perspective: transactions took place between businesses
and consumers.’'®In new sharing economy and online P2P markets, the model has
transited from a bipolar to a tripartite one.?’” Three legal relationships compose the
P2P transaction concluded via an online platform: the relationship between the peers
(for applicable legislation see Section 3.2 of this Report); the relationship between the
peer supplier and the platform; and, finally, the relationship between the peer con-
sumer and the platform. This Section analyses the national rules relevant to the role
and responsibilities of platforms towards peers and related potential issues for peer
consumers and suppliers.

3.3.1 Overview of main national laws applicable to online platforms facilitating P2P
transactions

Among the national rules applicable to online platforms facilitating P2P transactions
there are the provisions transposing the Electronic Commerce Directive (ECD)?'®
into national law. The ECD does not regulate platforms comprehensively, nevertheless,
certain provisions are of particular relevance to this Study: Article 5 (general infor-
mation requirements for service providers); Article 6 (information to be provided in
commercial communications); and Articles 14 and 15 (laying down, respectively, the
liability exemption described under Section 3.3.2 and the prohibition to impose on
service providers monitoring obligations with regards to information stored or trans-
mitted).

In most Member States the ECD has been transposed through an Electronic Com-
merce, E-Commerce or Information Society Services Act,?*® while, in some instances,

214 Ordinance ‘on Passenger Transport Service’, Articles 3 and 16.
215 Decree ‘on Passenger Transport Service’, Article 2.

216 Goudin, P., 2016, ‘The cost of non-Europe in the sharing economy’, European Parliament Research Service, available at
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/558777/EPRS STU(2016)558777 EN.pdf, p. 7; Busch, C.,
Schulte-Nélte, H., Wiewiérowska-Domagalska, a., and Zoll, F., 2016, ‘The rise of the platform economy: a new challenge
for EU consumer law?’, Journal of European Consumer and Market Law, Issue 1/2016, p. 3.

217 see for example, Todoli-Signes, A., 2016, ‘The end of the subordinate worker: sharing economy, on-demand economy,
crowdsourcing, Uber Economy and other ways of outsourcing’, Universidad de Valencia; and Busch, C., Schulte-Nélte, H.,
Wiewidrowska-Domagalska, a., and Zoll, F., 2016, ‘The rise of the platform economy: a new challenge for EU consumer
law?’, Journal of European Consumer and Market Law, Issue 1/2016, p. 4.

218 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of infor-
mation society services, in particular electronic commerce, in the Internal Market.

219 g g. Austria, Bulgaria, Croatia, Czech Republic, Denmark, Estonia (save for Articles 9-11 of the Directive), Finland,
Germany, Greece, Ireland, Italy, Lithuania, Luxembourg, Malta, Poland, Portugal, Romania, Slovenia, Spain, United King-
dom.


http://www.europarl.europa.eu/RegData/etudes/STUD/2016/558777/EPRS_STU(2016)558777_EN.pdf
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the Civil Code also includes provisions on distance contracts or contracts concluded
through electronic means that would also apply to electronic transactions generally.??°
It is also worth noting that in some Member States several instruments were used to
transpose the ECD.?%!

These national provisions apply to cross-border transactions and to electronic
transactions generally (i.e. to the relationship between the peer user and the plat-
form facilitating the transaction - although certain requirements may be also relevant
to the relationship between the peer users). For example, in Greece, Presidential De-
cree (PD) 131/2003,%?? transposing the ECD into Greek law, applies to all information
society services offered by an information service provider to any recipient of such
service. ‘Information society services’ are defined in Article 1(a): they include any ser-
vice normally provided for remuneration, by means of electronic equipment, at a dis-
tance, and at the individual request of a recipient of a service. Therefore, not only the
relationship between the platform facilitating the transaction and the peer supplier or
peer consumer, but also the relationship between the peer supplier and peer consum-
er (if the service is provided at a distance, by electronic means)?*® constitutes such
services.

In addition, the national provisions transposing the requirements of EU consumer law
Directives such as the UCPD, the UCTD, and the CRD are also relevant wherever a
platform qualifies as a ‘trader’ and engages in B2C commercial activities. A platform
qualifying as a ‘trader’ must always comply with national rules transposing EU con-
sumer and marketing law in so far as its own commercial practices are concerned. In
such situations, under the UCPD, the platform is required to act with a degree of pro-
fessional diligence, commensurate to its specific field of activity and not to mislead
its users/consumers by either action or omission.?*

The analysis carried out in the 28 Member States highlighted that, apart from the leg-
islation transposing relevant EU Directives into national law, no Member State has
specific legislation applicable to online platforms facilitating P2P transactions. France
and Italy, however, could be considered as an exception. In France, on 19 January
2016, the draft law for a Digital Republic was presented in the French National
Assembly.??® Although this draft law??® does not specifically seek to regulate the shar-
ing economy, Article 23 is of particular interest as it imposes certain new obligations
on the operators of online platforms whose activity exceeds a certain number of con-
nections defined by decree (Article 23(I)). The most relevant points of the French draft
law for the purposes of this Study are described in the box below.

220 g g. Austria, Czech Republic, Germany, Hungary, Slovenia, Spain.

221 E g. Latvia uses five relevant legal instruments for this purpose: the Law on Information Society Services; the Law on
the Prohibition of Unfair Commercial Practices; the Personal Data Protection Law; the Consumer Rights Protection Law; and
the Law on Electronic Documents. In Sweden, the national legislation applicable to online platforms facilitating P2P transac-
tions consists of: the Electronic Commerce Act, the Distance Contracts Act and the Electronic Communications Act. Like-
wise, Slovakia has two main instruments applicable to online platforms facilitating P2P transactions: the Electronic Com-
merce Act (ECA) and the Act on State Control of the Internal Market in the Consumer Protection Issues (Internal Market
Control Act).

222 presidential Decree no., 131/2003, “Adjustment to Directive 2000/31 of the European Parliament and Council on certain
legal aspects of information society services, in particular electronic commerce, in the Internal Market (‘Directive on elec-
tronic commerce’)” (Mpooapuoyrn ornv Odnyia 2000/31 Tou EupwnaikoU KoivoBouAiou kai Tou SupBouAiou OXETIKA LIE
OPIOUEVEG VOUIKEG NTUXEG TWV UMNPECIWV TNG KOIVWVIAG TNG MANPoPopiag, 10iwg Tou NAEKTPOVIKOU €UNOPIOU, OTNV ECWTEPIKI)
ayopd. (0dnyia yia To NAEKTPoVIKO gunopio), Government Gazette A’ 116/16.05.2003.

223 Otherwise the relationship between the peer consumer and the peer supplier is regulated by the articles and contracts
of the Greek Civil Code (such as sale, lease of things, contract for work etc.).

224 YCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 123.

225 parliamentary proceedings of the Draft Law for a Digital Republic, available at
https://www.legifrance.gouv.fr/affichLoiPreparation.do?idDocument=JORFDOLE000031589829&type=general&typelLoi=proj
&legislature=14.

228 projet de loi pour une République numérique, texte élaboré par la Commission Mixte Paritaire, available at
http://www.senat.fr/leg/pjl15-744.pdf.
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French draft law for a Digital Republic (Projet de loi pour une République numé-

e According to Article 23(I)(1), platforms should draft and disseminate codes
of good practice to comply with their obligations of clarity, transparency
and loyalty. For such purpose, they should define the indicators on the ba-
sis of which compliance with such obligations can be assessed (Article
23(I)(2)) and periodically release to the public the results of these assess-
ments (Article 23(I)(3)). According to Article 23(II), the information referred
to in Article 23(I)(1) and (I)(3) must be reported to the competent adminis-
trative authority which may: i. investigate it; ii. publish the list of platforms
that do not comply with their obligations of clarity, transparency and loyalty;
iii. collect from online platforms the data necessary to assess their compli-
ance with the obligations set out by Article 23(I)(1) where the information
published by the platform did not duly inform the consumers on such as-
sessment.

o Article 23 quater of the draft law could also be particularly relevant for tour-
istic accommodation service activities carried out by individuals acting in a
private capacity through online platforms. Articles 23 quarter A, c), II impos-
es on online platforms the obligation to check: i. whether the (furnished)
apartment that the peer supplier wants to rent out through the platform
complies with the registration requirements set out by the Tourism Code; ii.
that the apartment is not rented out for more than 120 days per year (where
the property is the main residence of the lessor).

e In addition, Article 23 quater b) allows large cities (of more than 200,000 in-
habitants), as well as cities in ‘tension zones’ (i.e. continuous built-up areas
with more than 50,000 people, characterised by a significant imbalance be-
tween the supply and the demand of housing - which provokes important dif-
ficulties in terms of access to housing in France) to impose the obligation to
register furnished apartments rented out for short periods.

As regards Italy, on 27 January 2016 the Italian Innovation Technology Parliamentary
Intergroup deposited in the Parliament a first draft of Legislative Proposal 3564/2016
(the so-called ‘Sharing Economy Act’)**’ aimed at regulating sharing economy digi-
tal platforms by guaranteeing the transparency of their activities, fair competition and
consumer protection, as well as boosting fiscal equality, the sharing economy market
and the use of innovation technologies.??® Should Legislative Proposal 3564/2016 be-
come Law, a new legal instrument specifically targeting sharing economy digital plat-
forms would exist in Italy. The Sharing Economy Act does not distinguish between B2C
and C2C transactions; it would mainly focus on digital platforms facilitating C2C trans-
actions.??® Furthermore, according to Article 2(1) of Legislative Proposal 3564/2016
the following platforms would be excluded from its scope: i. those acting as mere in-
termediaries between professional operators included in the businesses register (e.g.
online platforms operating as intermediaries for freelance jobs); ii. those facilitating
the exchange of goods which do not belong to the platform’s users (e.g. in case of car
sharing or bike sharing); iii. those whose users are employees of the platform itself.
The main points of the Legislative Proposal are explained in the box below. The role of
the Italian Antitrust Authority (AGCM) and related challenges, as well as other aspects

227 | egislative Proposal 3564/2016 ‘Discipline of digital platforms for sharing goods and services and provisions to boost the
sharing economy’ (Disciplina delle piattaforme digitali per la condivisione di beni e servizi e disposizioni per la promozione
dell’economia della condivisione), 27 January 2016, available at
http://www.makingspeechestalk.com/ch/comment_sea/?id_speech=45.

228 Article 1(2), Legislative Proposal 3564/2016.

229 \The Legislative Proposal on sharing economy explained by who drafted it’ (‘La proposta di legge sulla sharing economy
spiegata da chi I’ha scritta’), Econopoly website, available at M:\Projects\1816.15 Consumer issues in the sharing econo-
my\Background docs\Italy\La proposta di legge sulla sharing economy spiegata da chi I'ha scritta - iISole240RE.mht.
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of this legal initiative are further analysed in Sections 5 and 6 of this Report, respec-
tively.

Italian Sharing Economy Act (Legislative Proposal 3564/2016

e Article 2 of the Legislative Proposal defines the sharing economy as ‘the
economy generated by the optimised and shared allocation of goods and
services as well as spatial and temporal resources through digital plat-
forms’.23°

e Article 3 identifies the AGCM)?*! as the official body in charge of regulating
and monitoring the activities of sharing economy platforms. It sets upon it
the obligation to communicate on a yearly basis the results of its monitoring
to Parliament and gives it authority to impose on the platform an obligation
to offer an insurance or to ask its users to stipulate an insurance policy when
concluding the contract.

e Under Article 3, the National Register of the sharing economy digital plat-
forms (Registro elettronico nazionale delle piattaforme digitali dell'economia
della condivisione) is created within the AGCM.

e Platforms must adopt a policy document in order to register. According to Ar-
ticle 4, the policy document should be communicated to and explicitly signed
by the users of the platform. The policy document must include:

— All the conditions established by the contract between the platform and
its users and the conditions that the policy document cannot impose on
the platform and its users.

— The pecuniary transactions carried out by the users through the platform
should be exclusively carried out by electronic payment systems.

— The registration modalities suitable to avoid fake/misleading profiles. To
do so, users are required to submit, in addition to personal data, their
fiscal code/taxpayer number (codice fiscale)

e Article 5(1) establishes that income earned by users operating through digi-
tal platforms must be classified as ‘income stemming from non-professional
sharing economy activities’ and separately indicated in the individual income
tax return. Income produced by means of digital platforms and up to the
threshold of EUR 10,000 must be levied at 10%. Income higher than EUR
10,000 will be cumulated with other income from employed or self-employed
activities. According to Article 5(2), digital platform operators behave as
withholding agents (sostituto d’imposta) for their own users. For this pur-
pose, platform operators having their seat or residence abroad must equip
themselves with a permanent organisation in Italy. Finally, Article 5(3) sets
out that platform operators must communicate to the Revenue Agency data
concerning the economic transactions concluded through the digital plat-
forms even though the platform’s users do not earn any income through ac-
tivities on the platform.

e According to Article 7(3), digital platforms should guarantee to their users:
a) an online tool aimed at verifying, modifying, deleting and selecting data
stored by the user on the platform; b) the ‘right to be forgotten’, i.e. the
possibility to permanently delete all data which the user allowed the platform
to store.

e Article 10 sets out the sanctions that the AGCM can apply where the provi-
sions of the Sharing Economy Act are not respected.

230 This limited definition of ‘sharing economy’ has been highly criticised and is currently subject to national and interna-
tional debate. See for example: The Nation ‘What the Sharing Economy Takes’ available at
http://www.thenation.com/article/what-sharing-economy-takes/.

231 AGCM (Autorita garante della concorrenza e del mercato) website available at http://www.agcm.it.
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3.3.2 Specific issues in platform-peer transactions as identified in the national con-
text

The specific issues that have been identified in the national context with regards to the
relationship between platforms and their users are reported below. They mainly con-
cern information requirements, requirements relating to user reviews, the responsibil-
ity of the platform and its obligations towards the peers, and possible redress mecha-
nisms.

Information requirements

According to the national rules transposing Articles 5 and 10 of the ECD, the infor-
mation service provider (i.e. the platform) is required to render easily, directly and
permanently accessible to the recipients of the service and competent authorities, the
general information set out by Article 5 of the ECD (e.g. the name of the infor-
mation service provider; the geographic address at which the service provider is es-
tablished; the details of the information service provider, including his electronic mail
address, which allow him to be contacted rapidly and communicated with in a direct
and effective manner; etc.), as well as the additional information obligations on
the process to reach and conclude an electronic agreement set out by Article 10. For
example, under the Polish Provision of Services by Electronic Means Act®*> (which
transposes the ECD into national law), the information service provider must ensure
that the recipient of the service has access to current data regarding: 1) specific risks
associated with the use of services provided by electronic means; 2) the function and
purpose of the software or data, which is not part of the service content but is intro-
duced to the communication system used by the recipient, by the information service
provider. It is interesting to note that in Italy, according to Article 4(5) of Legislative
Proposal 3564/2016 (described in Section 3.3.1 above), the policy document (which
platforms must communicate to the AGCM for registration) must inform the platform’s
users of possible obligatory insurances required to carry out certain activities
through the platform, as well as of insurances which have already been stipulated by
the platform operator or which may be stipulated by the platform’s users at a subsi-
dised rate (on the basis of special agreements between the platform operator and the
insurance company).

The provisions transposing Article 6 of the ECD into national law set out that com-
mercial communications: (a) must be clearly identifiable as such; (b) the natural or
legal person on whose behalf the commercial communication is made must be clearly
identifiable; (c) promotional offers, such as discounts, premiums and gifts, where
permitted in the Member State where the information service provider is established,
must be clearly identifiable as such, and the conditions which are to be met to qualify
for them must be easily accessible and be presented clearly and unambiguously; and
(d) promotional competitions or games, where permitted in the Member State where
the information service provider is established, must be clearly identifiable as such,
and the conditions for participation must be easily accessible and be presented clearly
and unambiguously.

As specified above under Sections 2 and 3.3.1, Article 2(h) of the UCPD describes the
notion of ‘professional diligence’ as ‘the standard of special skill and care which a trad-
er may reasonably be expected to exercise towards consumers’.?** This notion is not
new to Member States’ legislation that already encompassed general principles (such
the good faith clause usually provided by civil law rules®** - see Section 3.2.1) exist-

232 provision of Services by Electronic Means Act (Ustawa z dnia 18 lipca 2002 r. o$wiadczeniu ustug droga elektroniczng),
consolidated text Journal of Law of 2013 item 1422 as amended.

233 Article 2(h) UCPD.

234 E.g. Article 1134 of the Belgian Civil Code, Articles 12 and 63 of the Bulgarian Obligations and Contracts Act; Section
242 of the German Civil Code, Section 6 of the Estonian Law of Obligations Act, Article 2888 of the Greek Civil Code, Article
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ing before the adoption of the UCPD.?** Pursuant to Article 5(2) of the UCPD, online
platforms qualifying as ‘traders’ in the meaning of Article 2(b) of the UCPD should
comply with such professional diligence duty when engaging in commercial practic-
es towards consumers. Such duty, however, does not entail a general monitoring obli-
gation of the platforms towards their users (which would be contrary to Article 15 of
the ECD - see below), but the adoption of a series of appropriate measures aimed
at clarifying to their users with whom they are concluding contracts on the
platfog?g itself. According to the UCPD Guidance, such measures, for example could
imply:

e Enabling users who operate on the platform in a professional/commercial ca-
pacity to clearly indicate that they act as traders;

e Clarifying to all users that EU consumer protection and marketing law exclu-
sively applies when they conclude contracts with traders;

e Enabling users acting as traders to present information in compliance with EU
marketing and consumer law.

Consequently, indicating whether platforms’ users are acting as traders or consumers
should be a pre-contractual information requirement and, where online platforms
do not comply with it, this would represent a breach of EU consumer law. However, on
the basis of information collected through the Country Reports, it would seem that
most platforms operating at national level do not specifically comply with this re-
quirement. An exception was found with respect to the Finnish (sale and (re)sale)
platforms Huuto.net and Myyjaosta.com that respectively require users publishing ads
on the platform to clearly state whether or not they are acting in the course of a busi-
ness,”*” and to identify themselves as traders or private persons when registering
with the platform.**® The Estonian (sale and (re)sale) platform Buduaar also asks its
users to identify themselves either as peers selling their personal items on the site or
as traders offering items professionally.?*°

Requirements relating to user reviews

In most Member States, the legislation applicable to online platforms facilitating P2P
transactions does not impose express obligations for the platform to take action
against fake or misleading user reviews and/or to not omit negative reviews.?*® How-
ever, national rules transposing Article 14(1)(a) and (b) of the ECD would apply and,
consequently, the information service provider will be held responsible if, knowing of
the unlawfulness of the user review, did not take the necessary steps to delete or
block access to this review.

Furthermore, if the online platform provides information society services to consum-
ers, the relationship between the platform and its users will be generally qualified as
B2C. Consequently, the national legislation transposing Articles 5, 6 and 7 of the
UCPD will apply. On the basis of these provisions, the platform is required to provide
truthful information on the main characteristics of the good or service, as

1280 of the Spanish Civil Code, Section 33 of the Finish Contract Act, Article 2274 of the French Civil Code, Article 4 of the
Croatian Civil Obligations Act, Article 1 :3 of the Hungarian Civil Code, Article 1175 of the Italian Civil Code, Article 6158 of
the Lithuanian Civil Code, Article 1134 of the Luxembourgish Civil Code, Article 993 of the Maltese Civil Code, Article 6248

of the Dutch Civil Code, Article 227 of the Portuguese Civil Code, Article 14 of the Romanian Civil Code.

235 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 54.
236 Ibid., p. 123.

237 *Terms and Conditions’, Huuto.net website available at https://www.huuto.net/rekisteroidy.

238 ‘Terms and conditions’, MyyJaOsta.com website available at: http://www.myyjaosta.com/main/user-agreement.

239 The rules of B-Turg, p. 3.1. ff., available at: http://buduaar.ee/turg/reeglid/.

240 E.g. Belgium, Bulgaria, Cyprus, Germany, Greece, Italy, Lithuania, Luxembourg, Poland, Portugal, Sweden.


https://www.huuto.net/rekisteroidy
http://buduaar.ee/turg/reeglid/
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well as to not mislead its users as to the origin of the reviews or, in case of a
sales contract, to the nature, attributes or rights of the entrepreneur/seller.

It is worth noting that in France other requirements relating to user reviews could re-
sult from the optional use of the standardisation model NF Z74-501%*' for the pro-
cessing of online consumer reviews, as described in the box below.?*?

In 2013, the French Association for Standardisation (AFNOR) set out the optional
standardisation model NF Z74-501 for the processing of online consumer reviews.
The model NF Z74-501 is the first standard in the world that aims to treat consum-
ers’ opinions online. By implementing this standard, a company ensures the reliabil-
ity and transparency of the collection, management and publication of online re-
views, avoiding the phenomenon of ‘false reviews’.

When a company adopts this standard it commits to comply with the following prin-
ciples: i. the author of the review must be identifiable and contactable; ii. the non-
purchasable character of the review; iii. the indication of the grounds for refusal of
reviews in the general terms of use and conditions of the site; iv. the time-efficiency
of the management of the reviews; v. the publication of the reviews in chronological
order; vi. the publication of all the managed reviews.?*

In addition, many platforms establish the requirements for user reviews and the con-
ditions under which users might be banned. For example, certain Dutch platforms
(such as the sharing of goods platform KrijgdeKleertjes and the platform KonnektID
facilitating the exchange of personal services provided by non-professionals) explicitly
prohibit posting false, misleading or incomplete information, as well as discriminatory
or otherwise offending or illegal content. They also provide that any content (including
reviews) infringing these rules may be removed.*** Similarly, the Maltese (sale and
(re)sale) platform Second Hand can refuse or delete content that is inappropriate, ille-
gal, fraudulent, false or in breach of the Terms and Conditions and can restrict a user’s
usage of the site temporarily or permanently.?*> The Swedish (sale and (re)sale) plat-
form Blocket goes beyond merely establishing requirements for user reviews or take-
down mechanisms by revising all its users’ advertisements before publishing them on
the site and claiming the platform’s right to refuse to publish those that are not in line
with the platform’s policies.?*® The user review mechanism used by the Hungarian
platform Vatera calls for trustworthy and truthful reviews and reserves to the platform
itself the right to delete the profile of users who uploaded offending or false reviews.
The platform moderates, modifies or removes reviews and comments containing per-
sonal data or that are aggressive, threatening, vulgar, or that advertise something.
The platform also reserves the right to remove reviews and comments coming from
consumers who did not actually enter into a transaction with the particular peer sup-

241 French Norm (Norme Francaise) can be read on the website of the AFNOR.

242 Website of AFNOR, Certificates, Certificate for user online reviews - Process to collect, manage and publish (Avis en
ligne - Processus de collecte, modération et restitution des avis), available in French at http://www.boutique-
certification.afnor.org/certification/nf-service-avis-en-ligne and http://www.boutique.afnor.org/norme/nf-z74-501/avis-en-
ligne-de-consommateurs-principes-et-exigences-portant-sur-les-processus-de-collecte-moderation-et-restitution-des-
avi/article/808897/fa178349.

243 Certificates, Certificate for user online reviews - Process to collect, manage and publish’ (‘*Avis en ligne - Processus de
collecte, modération et restitution des avis’), AFNOR webiste available in French at
http://www.boutique.afnor.org/norme/nf-z74-501/avis-en-ligne-de-consommateurs-principes-et-exigences-portant-sur-les-
processus-de-collecte-moderation-et-restitution-des-avi/article/808897/fa178349.

244 House rules’, Krijgdekleertjes website available at http://www.krijgdekleertjes.nl/huisregels; ‘User terms’, Konnektid
website available at https://www.konnektid.com/terms.

245\ Terms and Conditions’ Second Hand website available at http://secondhand.com.mt/terms-and-conditions/.

246 ‘User agreements’ Blocket website available at https://blocket.zendesk.com/hc/sv/articles/209469918-
Anv%C3%A4ndarvillkor.


http://www.boutique-certification.afnor.org/certification/nf-service-avis-en-ligne
http://www.boutique-certification.afnor.org/certification/nf-service-avis-en-ligne
http://www.krijgdekleertjes.nl/huisregels
https://www.konnektid.com/terms
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plier through the platform. Vatera, however, does not assume any responsibility for
the unlawful nature of the comments and the damages caused as a consequence of
such behaviour.?*’

Regarding platforms’ liability for the possible unlawful nature of published user re-
views, as explained below, in certain circumstances, platforms may be responsible for
the information they store, including user reviews. In this case they have to remove or
disable access to the concerned data and collaborate with the competent authorities to
prevent or report the unlawfulness or unfairness of the review and eliminate its ef-
fects. Furthermore, as a consequence of the general good faith principle, platforms
should refrain from publishing fake or misleading user reviews. Indeed, this clause
may be interpreted as an obligation for platforms to take adequate measures to pro-
tect their users from any fake or misleading reviews posted on the platform, as long
as the platform is aware of their existence.?*®

Shared responsibility for non-performance

In most Member States, the legislation applicable to online platforms facilitating P2P
transactions does not set up a specific obligation for the platform to share responsibil-
ity with the user in case of non-performance or non-conformity of the performance.
The applicable rules would be those of the civil law on contract, including the pro-
visions on non-contractual liability (tort).>*° For example, according to Article 193
of the Bulgarian OCA?*° in contracts for the sale of goods, the seller is liable for defects
and other non-conformities. Furthermore, in case of performance of work, the contrac-
tor is liable if it has deviated from the agreed upon specification or if the work is oth-
erwise flawed (Article 265 OCA). National civil legislation also includes rules on joint
liability, where the responsibility to fulfil the obligation lies with several obligors and,
in case of non-performance, the remedies can be addressed against all of them, guar-
anteeing that the obligation or the damages for non-performance will be satisfied. For
example, in Germany, general provisions on joint liability (Section 420 of the Civil
Code)?*! would be applicable to all contracts with mutual obligors: in case of non-
performance, remedies may be addressed to both debtors mutually. The Estonian Civil
Code also has provisions on joint liability (Section 63 ff.)?>? that could apply.

In France, Article 15 of the Law on Confidence in the Digital Economy,**? states
that every natural or legal person providing a good or a service through electronic
means must ensure to the consumer (‘buyer’ in the meaning of the Law) the fulfilment
of the obligations agreed upon, including the execution of these obligations through a
third party. As described in the box below, it could be argued that this obligation is
also applicable to platforms facilitating P2P transactions.

French Law on Confidence in the Digital Economy, Article 15

The extension of Article 15 of the Law on Confidence in the Digital Economy to
online platforms would impose on them the obligation towards their users to

247 *General terms and conditions of use’ Vatera website available at: https://img-ssl.vatera.hu/license/main.html?1012.

248 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 54.

249 The basic principle is that everyone is liable for any damage that occurs through their fault. E.g. Luxembourg (Article
1382 of the Civil Code); Belgium (Article 1382 of the Civil Code), Bulgaria (Article 45 of the Obligations and Contract Act),
Finland (Chapter 2, Section 1.1 of the Tort Liability Act), France (Article 1382 of the Civil Code), Hungary (Article 6:519),
Malta (Article 1031 of the Civil Code), Portugal (Article 483 of the Civil Code); Romania (Article 1349 of the Civil Code).

250 Obligations and Contracts Act (3akoH 3a 3aab/xeHnaTa u gorosopuTe), State Gazette 275/22 November 1950.
251 German Civil Code, 2002 (Biirgerliches Gesetzbuch), Federal Law Gazette 1/2016, p. 396.

252 Estonian Law of Obligations Act (Vé/adigusseadus), RT 1 2001, 81, 487, available at
https://www.riigiteataja.ee/en/eli/528032016012/consolide.

253 Law 2004 -575 of 21 June 2004 on the Confidence in the Digital Economy (Loi n°. 2004-575 du 21 juin 2004 pour la
confiance dans I"économie numérique) available in French at
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000801164 #LEGIARTIO00006421558.
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French Law on Confidence in the Digital Economy, Article 15
provide the agreed upon service (access to and use of the platform). If the plat-
form fails to provide this service, contractual liability could arise. The liability of the
platform, however, would be limited to the relationship between the platform and its
users and it is not intended to be extended to contracts concluded between the us-

ers.

This interpretation has been confirmed by a decision of the Tribunal of Rennes re-
garding online auction fraud carried out on eBay.?** The court condemned eBay to
pay one-fifth of the damages for breaching its duty of information about fraud
risk.?>> On the contrary, the Tribunal of Instance of Grenoble,?*® in a similar case,
ruled that eBay could not be considered liable for the faulty peer seller’s behaviour.
Furthermore, the peer buyer (peer consumer) who was victim of the fraud actually
contributed to it because he did not use the payment system Paypal put forward by
eBay.

Finally, it has to be highlighted that the majority of platforms exclude any liability in
relation to the transaction between the peers in their general Terms and Conditions. A
detailed analysis of platforms’ liability is provided in Section 4.2.1.

Obligation to remove suppliers who violate consumer rights

In most Member States, the legislation applicable to online platforms facilitating P2P
transactions neither explicitly sets up an obligation for the platform to remove suppli-
ers who violate consumer rights, nor to monitor their users. According to Article 15
of the ECD, online platforms are not obliged to monitor the information they store,
transmit or make available when providing information society services, nor are they
obliged to seek facts and circumstances indicating conduct of illegal activity. This rule
limits substantially the scope of scenarios where a platform could be deemed to be
aware of the apparent illegality of a specific activity.

The national legislation transposing Article 14 of the ECD may also be relevant as
the platform would not be able to rely on the liability exemption if it has obtained
knowledge or has been informed of the unlawful character of the information or has
been informed by a competent state authority of the unlawful character of the activi-
ties of the recipient and did not undertake immediate actions to remove or to disable
access to that information. Indeed, under this provision, the information society ser-
vice provider is responsible for the contents of information saved following a request
of the user only i. if the provider could have known from certain circumstances that
the contents of the information saved or the dealings of the user are unlawful, or ii. if
the provider learned about the unlawful nature of the saved information or about the
unlawful behaviour of the user and if the provider at the same time failed to take
steps that could have been necessary to delete or block the access to this information.
Therefore, where the platform has been duly notified of the unlawful character of the
information/activities of a user, it would be obliged to investigate the complaint and
act by removing the fraudulent supplier. It is noted that, however, unless the notifica-
tion of unlawful activity is submitted by a competent authority, the platform may re-
frain from immediate actions pending investigation. In this scenario it would be in-

254 Both decisions are available at http://www.droit-technologie.org/actuality-1051/quelle-responsabilite-pour-ebay-a-la-
suite-d-encheres-frauduleuses-d.html

255 Tribunal de Grande Instance of Rennes of 26 March 2007.

2% Tribunal d’Instance of Grenoble, 1 February 2007.
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cumbent upon the complaining party to provide sufficient evidence about the alleged
illegal nature of the activities subject to the complaint.?*’

The Dutch Supreme Court held that the limitation of liability provided for by the ECD
does not prevent national courts from taking measures which can reasonably be ex-
pected from the information society service provider in view of its obligations to seek
and prevent illegal activities.?®® Furthermore, according to the Dutch Supreme Court,
the ECD does not imply that outside the cases referred to in Article 15(2) communica-
tion by a hosting provider of nhame and address of people using its facilities is prohibit-
ed. Articles 14(3) and 18(1) of the ECD and its general purpose rather point in the
opposite direction.?*°

In Italy, Article 4(2)(d) of Legislative Proposal 3564/2016 states that the policy docu-
ment (reporting the conditions established by the contract between the platform and it
users) should not include any clause obliging the platform to remove users or to pe-
nalise the listing of a user’s offers on the platform unless serious and objective moti-
vations exist. It can be argued that, where such ‘serious and objective motivations’
are verified, the user could be removed from the platform or sanctioned in other ways.
However, the Legislative Proposal neither sets up any obligation for the platform to
take out users who, for example, violated consumer rights, nor specifies what these
‘serious and objective motivations’ should consist of.

Finally, it is worth noting that some platforms have introduced among their general
Terms and Conditions their competence to ban or exclude users’ profiles in the event,
for example, of bad behaviour, non-fulfilment of their obligations, etc. For example,
the Italian (re)sale of new and used/second hand goods platform Bakeca reports in its
general Terms and Conditions that the platform’s users are fully and entirely responsi-
ble for any violation of the Law, rules and of the platform’s Terms and Conditions.?®°
However, no self-regulatory measure setting out the obligation for the platform to re-
move suppliers who violate consumer rights has been identified. On the contrary, in
the same sector (sale/(re)sale) the Hungarian platform Vatera reserves the right to
delete the profile of the user if the review contains bad or obscene language, is other-
wise immoral, or commits slander. The platform moderates, modifies or removes ag-
gressive, threatening, and vulgar reviews and comments, as well as those containing
personal data or that advertise something. The platform also has the right to remove
reviews and comments published by individuals who did not actually enter into a
transaction with the peer supplier they are commenting on or reviewing. Vatera, how-
ever, does not take responsibility for the unlawful nature of the comments and the
damages caused as a consequence of such behaviour.?®! Similarly, multi-country plat-
forms such as Airbnb,?%? easyCar®®® or eBay,?®* also provide for their right to ban or

257 E.g. Bulgaria (Article 17 of the Electronic Commerce Act), Croatia (Articles 17, 18, 19, and 21 of the Electronic Com-
merce Act), Estonia (Section 11 of the Information Society Services Act), Hungary (Articles 8 to 11 of the Electronic Com-
merce Act), Italy (Article 17 of Legislative Decree 70/2003), Lithuania (Article 15 of the Law on Information Society Ser-
vices), Malta (Article 22 of the Electronic Commerce Act), Poland (Article 15 of the Provision of Services by Electronic Means
Act), Portugal (Articles 12 and 13 of the Electronic Commerce Act), Romania (Article 16 of the E-commerce Act), Spain
(Article 11 of the Act on Information Society Services), Sweden (Paragraph 18 of the Electronic Commerce Act), UK (Article
15 of the E-commerce Regulations.

258 Supreme Court (Hoge Raad) 25 November 2005, ECLI:NL:HR:2005:AU4019, WBP 2009/34 note de Vries, H.H., NJ
2009, 550 note Hugenholtz, P.B, IER 2006/2 referring to similar the decision by the German Supreme Court dd 11 March
2004 re Rolex/Ricardo. See also Court (Rechtbank) Zwolle-Lelystad 3May 2016, ECLI:NL:RBZLY:2006:AW6288, Computer-
recht 2006, 101, note van den Brink, J.P.

29 Ibid.

260 Bakeca specifies that the term Law refers to any legal provision which is currently in effect. ‘Condizioni di utilizzo’, Bake-
ka website available at http://www.bakeca.it/info/termini/.

261 General terms and conditions of the use of Vatera, available at: https://img-ssl.vatera.hu/license/main.html?1012.

262 General terms and conditions available at https://www.airbnb.com/terms (Section 14).

263 General terms and conditions available at https://carclub.easycar.com/ (Section 14.3).

264 General terms and conditions available at http://pages.ebay.com/help/policies/user-agreement.html (Using eBay sec-
tion).
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exclude users’ access to the platform when users violate the platform’s general Terms
and Conditions.

Redress mechanisms

The platform will be contractually liable towards the users according to the terms of
the contract concluded between the platform itself and the peer supplier or peer con-
sumer, as well as on the basis of the mandatory and default rules of contract law (in-
cluding, for example, the obligation of the parties to act in good faith). Where the plat-
form acts as a ‘trader’, the corresponding consumer protection legislation will also ap-
ply. For example, in Bulgaria, the Consumer Protection Act®®® applies to the relation-
ship between the platform and the peer supplier or the peer consumer. The redress
mechanisms provided therein will be therefore available to all peers in case of disputes
regarding, for example, defaults in the platform’s services.

It can be concluded that, in most Member States, the applicable legal remedies
for dispute resolution are those provided in the rules of general civil law.?®®
These include the liability for damages resulting from both contractual and extra-
contractual claims (tort law). Thus, the disputes may be referred to the competent
jurisdiction, normally civil courts. National courts and public authorities are eligible to
issue injunctions, interim measures or judgments designed to terminate unlawful ac-
tions or remove illegal information as well as prohibit access to such information, on
the basis of a respective request against an information society service provider.

In some Member States, the parties can bring the dispute to the competent
authority for monitoring businesses and individuals that act as suppliers
(trade authorities).?®” For example, in the Czech Republic, if the information society
service provider could have known from certain circumstances that the contents of the
information saved on the request of the recipient is unlawful, and failed to take the
necessary steps to delete or block access to this information, the peer consumer may
file a motion?®® with the Czech Trade Inspection Authority which may initiate proceed-
ings in accordance with the Czech Consumer Protection Act.?®® However, pursuant to
the Czech Consumer Protection Act, this option exclusively applies to B2C transactions
and to C2C transactions where the peer supplier is a natural person who sells to the
consumer plant or animal products from their own small-scale production. In some
instances, the competent trade authority, may also initiate proceedings and issue a
decision on its own initiative (e.g. this is the case of the Czech Trade Inspection Au-
thority). Other Member States where the competent authorities may initiate proceed-
ings by referral or on their own initiative are Cyprus,?’° Hungary?’! and Malta.?"?

265 Consumer Protection Act (3akoH 3a 3awmta Ha noTpebutenute), State Gazette 99/9 December 2005.
266 E.g. Austria, Belgium, Denmark, Estonia, Germany, Greece, Poland, Slovakia, Spain.

267 E.g.: Cyprus Competition and Consumer Protection Service; Italian Anti-Trust authority; Hungarian National Media and
Infocommunications Authority and the National Consumer Authority Maltese Communications Authority; Slovenian Market
Inspectorate; Slovak Trade Inspection Authority.

268 The motion should contain, among others: the identity and contact details of the parties, a complete and clear state-
ment of the facts; and an indication of what the consumer claims.

269 Law 634/1992 ‘Consumer Protection Act’ (Zdkon o ochrané spotfebitele), Collection of Laws No. 130/1992, available at
http://www.zakonyprolidi.cz/cs/1992-634.

270 Under Article 16 of the Cypriot Unfair Commercial Practices Law, consumers have the right to address a complaint to the
Cyprus Competition and Consumer Protection Service. The competent authority can also examine cases on its own initia-
tive. The authority may request the courts to issue an injunction. It could also settle the case with the offending party.

27t Under Article 6:82 of the Civil Code and Article 4 of the Electronic Commerce Act online platforms facilitating P2P trans-
actions are subject to thorough investigations and inspections conducted with a certain frequency by both the Hungarian
Authority for Consumer Protection and National Media and Info-communications Authority. These authorities systematically
inspect whether the operat'on of the platform complies with the general information requirements and the specific infor-
mation requirements established by law.

272 Regulation 15(1) of the Electronic Commerce (General) Regulations states that where the Authority feels it is reasonably
appropriate or necessary for the protection of consumers, it may on its own initiative issue a compliance order against an
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Furthermore, information society providers and recipients may resort to out-of-court
dispute settlement mechanisms under Article 17 ECD. In Romania, for example,
the Law on E-commerce (transposing the ECD)?”® regulates dispute resolution in its
Chapter VI both within and out of a court of justice. According to paragraph 1 of Arti-
cle 19, persons covered by paragraph 2%’* may ask the court for an injunction, for the
purposes of cease and desist, as well as for any potential damages that might have
been incurred. Moreover, Article 20 mentions that disputes can also be solved out of
court: information society service providers and recipients can submit their disputes to
arbitration, as well as any other alternative dispute resolution means included in the
Codes of Conduct referred to in Article 18.

In some cases, platforms may also make dispute resolution services available
to their users. For example, eBay offers as a first stage an internal ‘Resolution Cen-
tre’?”> and the Dutch platforms Huizenruil?’® and Krijgdekleertjes?’’ offer to mediate
conflicts although they indicate that they are not obliged to do so. The Romanian (sale
and (re)sale) platform Okazii.ro created a dispute resolution service (called ‘Delivery
Guarantee for any Method of Delivery’) on the basis of which the platform intervenes
in disputes between its users when the purchased product does not correspond to the
description in the offer. Accepting Okazii.ro’s general Terms and Conditions, users
agree that the platform takes decisions on the basis of its own investigation, and that
this decision cannot be appealed. In order to accede to this service, certain conditions
need to be fulfilled: i. the buyer must contact the seller within three days from deliv-
ery; ii. the buyer must make a complaint through the Support Service of the platform
within 30 days from delivery; iii. the product must be returned either to the seller or
the platform.?’® Since, as highlighted above, most platforms tend to categorically ex-
clude their liability, normally they do not offer any conflict resolution mechanisms, but
they provide information on the authority that their users can resort to in case of con-
flict. The Italian (sale and (re)sale) platforms Subito?’° and Bakeka,?®® for example,
inform their users that disputes between them and the platform will be brought before
the Tribunal of Milan. The competent courts for the Italian (sharing of goods and shar-
ing of private accommodation) platforms Useit?®' and Homeaway?®? are the Tribunal of
Terni and the Tribunal of Rome, respectively. The Hungarian platform Vatera®®® refers
directly to the European Commission’s Online Resolution Centre which, however, does
not deal with C2C transactions.?%

information service provider or any other person for one or more of the purposes listed in Regulation 15. The Authority can
also take any enforcement action that it considers appropriate to ensure compliance with the ECA and ECR and it may
impose an administrative fine on anyone who fails to comply accordingly (Regulation 22).

273 Law 365/2002 on e-commerce (privind comertul electronic), Official Gazette nr. 959 of 29 November 2006.

274 These are: a) natural and legal persons who are the right-holders of a subjective right mentioned by the law or of an
interest that can only be realized by judicial means; b) associations and non-governmental organizations mentioned in
Article18(1) of the Law; c) the National Authority for Consumer Protection, county offices for consumer protection as well as
the Bucharest office; d) consumer protection entities set up in Member States.

275 Website of eBay’s Resolution Center available at http://resolutioncenter.ebay.com/.

276 ‘Terms and Conditions of Use’, Huizenruil website, available at https://www.huizenruil.com/nl/terms-of-use/ (sharing of
private accommodation).

277 *House rules’ (Huisregels), website Krijgdekleertjes, available at http://www.krijgdekleertjes.nl/huisregels (rent-
ing/sharing of goods).

278 ‘Terms and Conditions’ Okazii.ro website available at http://ajutor.okazii.ro/termeni-si-conditii.

279 General conditions of the service’ Subito website available at http://www.subito.it/info/policies/condizioni-generali.htm.
280 Conditions of use’ Bakeka website available at http://www.bakeca.it/info/termini/.

281 General conditions of use of the service’ Useit website available at https://www.useit.it/termini-condizioni.

282 Terms and conditions for travellers’ HomeAway website available at https://www.homeaway.it/info/chi-
siamo/legale/condizioni-generali.

283 General terms and conditions of use’ Vatera website available at: https://img-ssl.vatera.hu/license/main.htmi?1012.

284 The European Commission’s Online Dispute Resolution system is available at:
https://webgate.ec.europa.eu/odr/main/index.cfm?event=main.home.chooselLanguage.
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With regards to multi-country platforms, Airbnb and BlaBlaCar have set out online
services to resolve disputes between their respective users. BlaBlaCar, however,
specifies in its Terms and Conditions that this service is non-binding, is offered at
BlaBlaCar’s sole discretion and may be withdrawn at any time. Furthermore, if the
dispute is not settled, BlaBlaCar reserves the right to retain any sums paid by the pas-
senger until an amicable agreement has been reached between the passenger and the
driver or a definitive judicial decision has been made.?®° According to Airbnb’s Terms
and Conditions, users have 60 days after the reservation's checkout date to submit a
Resolution Centre request. 72 hours after the request was opened, users can ask
Airbnb to take a final decision on the case.?%®

The Country Reports highlight that one of the main issues concerning the enforcement
of C2C legislation could be the fact that bringing the case to the civil courts is general-
ly the only mechanism available to offer redress to peers in case of disputes. The lim-
ited availability of ADR and ODR systems, combined with the general low confidence of
the general public in traditional dispute resolution systems and the high costs and
length of civil proceedings compared to the average low value of online C2C transac-
tions, might explain the lack of relevant civil cases at national level. Enforcement is-
sues related to dispute resolution systems are further analysed in Section 5.1.

4 Non-legislative measures

This Section analyses Terms and Conditions adopted by national and international
online platforms and focuses in particular on platforms’ liability/exclusion of liability
and user identification systems.

The multi-country platforms whose Terms and Conditions are taken into account in
this Section are:

e Sharing of private accommodation: Airbnb and Wimdu;

e Sharing of private transport: BlaBlaCar, Uber and easyCar Club;

e Renting/sharing of goods: Peerby;

¢ (Re)sale of new and used/second hand goods: Wallapop and eBay;

e Non-professional services: Yoopies and Nimber.
The national platforms taken into account are the main platforms falling within the
abovementioned categories identified by the national experts in the Country Reports.

4.1 Codes of conduct

In addition to non-legislative measures adopted by individual platforms, Codes of
Conduct may apply to groups of platforms. In the United Kingdom, Sharing Econo-
my UK (SEUK), a trade body representing the country’s most influential sharing
economy businesses, designed a Code of Conduct that has been signed up to by all
its members, and which aims to set out a framework of values and principles to en-
hance the trustworthiness of such sharing economy operators.?®” Article 4.2 of the
Code of Conduct specifies that although its provisions are not legally binding, they
represent ‘good practices’ by SEUK’s members and is promoted on that basis. If a

285 Terms and Conditions’ BlaBlaCar website available at https://www.blablacar.in/about-us/terms-and-conditions.

286 ‘What is the Resolution Centre?’, Airbnb website available at https://www.airbnb.com/help/article/767/what-is-the-
resolution-center.

287 '\Code of Conduct’ Sharing Economy UK website available at http://www.sharingeconomyuk.com/code-of-conduct.
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member fails to adhere to the terms of the Code, SEUK reserves the right in its abso-
lute discretion to terminate its membership (Article 7.6). The values and principles set
out by the Code of Conduct are quite general and they mainly refer to the relationship
of *honesty and trust’ between the sharing economy operator and its users, as well as
to ‘safety and industry standards’. Indeed, according to Articles 2.1 and 2.2, SEUK's
members ‘shall act honestly in all dealings with consumers and users in the United
Kingdom’ and ‘take steps to develop and sustain strong relationships of trust with cus-
tomers, users and between their users’. Regarding safety and industry standards, Arti-
cle 4.1 states that ‘Members shall encourage their users to maintain a high level of
safety for all products and services and will support the development of reasonable
industry standards and safe practices’.

Other relevant initiatives have been identified in Italy, Portugal and Spain. In Italy,
the national consumer association Altroconsumo, urged sharing economy operators
such as Uber to develop Self-regulatory Codes through which they should make
sure that security standards, as well as an efficient consumer protection, adequate to
these new business models, are applied.?®® Furthermore, on 1 July 2015 Altroconsumo
published a ‘Manifesto for a sustainable sharing economy and respectful of
consumer rights’.?®° The Manifesto is articulated in nine points highlighting that the
new sharing economy business models have the potential to create new job opportuni-
ties and make consumers able to monetise under-utilised resources. However, a sus-
tainable growth of the sharing economy is hindered by regulatory uncertainty. Accord-
ing to the Manifesto, the use of new technologies requires and in depth revision of
certain rules, so as to simplify access to the market of new sharing economy operators
and, at the same time, guarantee adequate consumer protection. In particular, the
Manifesto calls for: clearer rules on consumer rights - taking into account that a con-
sumer operating through online P2P markets may either act as peer consumer or as
peer provider/supplier - as well as on platforms’ roles and responsibilities; an en-
hanced collaboration between platforms and consumers to eliminate possible unfair
commercial practices and misleading clauses; an increased use of alternative dispute
resolution mechanisms to offer redress to the peers in case of dispute. Furthermore,
the Manifesto suggests that, in order to apply a fair tax regime, it is essential to clear-
ly distinguish between individuals acting as businesses and individuals carrying out the
same activity in a private capacity and on an occasional basis.??° So far, no sharing
economy operators have signed up to the Manifesto of Altroconsumo.

The Consumer’s Defence (DECO), the largest Portuguese consumer association, has
recently made public*®! the proposal for a Code of Conduct for online platforms
facilitating P2P transactions. The Code - to which nho companies have yet subscribed, is
briefly described in the box below.

Main elements of the Code of Conduct developed by the Portuguese consumer asso-

ciation DECO
The Code of Conduct exclusively covers the relationship between the platform and
its users and it only applies to platforms that facilitate the exchange of under-
utilised goods and/or services (through sharing, swapping, lending, renting and gift-
ing), such as platforms facilitating the provision of accommodation, transport and
non-professional services. For instance, it is not applicable to platforms facilitating
the sale of goods. The Code of Conduct mainly focuses on the transparency of plat-

288 Altroconsumo a fianco di Uber in Tribunale. Si alla sharing economy e servizi innovativi’, Altroconsumo website available
at https://www.altroconsumo.it/organizzazione/media-e-press/comunicati/2015/reclamo-uber-pop.

289 ‘Manifesto per una sharing economy sostenibile e rispettosa dei diritti dei consumatori’, Altroconsumo website available
at https://www.altroconsumo.it/organizzazione/media-e-press/comunicati/2015/manifesto-per-una-sharing-economy-
sostenibile-e-rispettosa-dei-diritti-dei-consumatori.

290 Ibjd.

291 DECO website, available at https://www.deco.proteste.pt/institucionalemedia/imprensa/comunicados/2016/consumo-
colaborativo.
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forms and the information they provide to consumers. It lists forbidden terms and
standardises the structure of the terms of use used by the platforms, clarifying the
type of information that must always be given.?*?

According to Article 3 of the Code of Conduct, the platform should always inform its
users, in a clear and adequate way, about the functioning of the platform, the ser-
vices it offers, prices and payment methods, contractual conditions, and applicable
data protection rules. Articles 8, 9 and 10 list, respectively: i. compulsory infor-
mation to be provided in the contractual terms (between the platform and its users)
- without prejudice to consumer protection rules, sector-specific legislation (where
relevant), and the general contractual clauses regime; ii. compulsory information
concerning data protection; iii. Information requirements to be provided by the plat-
form’s general Terms and Conditions. This aims to ensure that consumers can find
the information they need more easily.?

Article 13 of the Code of Conduct sets out forbidden clauses and terms, including
those indicating a maximum value up to which the platform may be asked to reim-
burse its users (e.g. in case of non-performance by the peer provider/supplier), or
limiting the platform’s liability for damages directly related to its operation. Plat-
forms signing up to the Code of Conduct should abstain from behaviours that could
distort competition or violate imperative tax rules (Article 13(3)).

In Spain, Sharing Espafia, a collective of innovative companies within the Spanish As-
sociation of Digital Economy (Asociacion Espafiola de la Economia Digital) developed a
‘Code on principles and good practices of sharing platforms’ that emphasises in
particular the need to enhance consumer protection in online P2P markets.?** The
Code is described in detail under Section 6.2.1 of this Report.

The Netherlands developed a Notice-And-Take-Down Code of Conduct®® setting
out a procedure for hosting providers to remove or disable access to illegal information
or content stored or published by users on the platform itself upon obtaining
knowledge or awareness of such illegal content or information. The Code was present-
ed to the Secretary of Economic Affairs and announced in a press release on 9 October
2008. It was adopted in the context of a project led by the National Infrastructure
against Cybercrime in partnership with Dutch government authorities, law enforce-
ment agencies and sharing economy operators such as eBay.296 The relevance of this
Code for the adhering online platforms and their users consists in the accessibility to a
procedure for hosting providers that have been notified about online content
that is punishable or unlawful. According to the Code of Conduct, Notice-and-Take-
Down procedures are set up by each hosting provider that must describe how the plat-
form should proceed in these cases. The procedures must be made available to the
public and must be consistent with the Code (Article 3, Code of Conduct). Users can
report illegal content presenting a report to the platform. The platform could also be
asked to treat the case with urgency where particular reasons occur (Article 4). The
hosting provider evaluates the request on the basis of the information provided (Arti-

292 1t clarifies what information must be provided in each section of the terms of use, so that consumers can find the infor-
mation more easily because they will know where to look.

293 DECO website, https://www.deco.proteste.pt/institucionalemedia/imprensa/comunicados/2016/consumo-colaborativo.

294 Website of Sharing Espafia, available at http://www.sharingespana.es/quienes-somos/. Sharing Espafia, ‘Code on princi-
ples and good practices of sharing platforms’ (Cddigo de principios y buenas practices de plataformas colaborativas), avail-
able at http://www.sharingespana.es/media/codigo-principios-buenas-practicas-sharing-espana.pdf.

2%5'Code of Conduct Notice and Take Down’ (Gedragscode Notice-and-Take-Down), available at the Dutch Government
website, https://www.rijksoverheid.nl/documenten/rapporten/2008/10/09/gedragscode-notice-and-take-down. An English
translation is also available here: https://ecp.nl/bijlagen/3721/ntd-gedragscode-engels.pdf An English translation is also
available at: https://ecp.nl/bijlagen/3721/ntd-gedragscode-engels.pdf.

2% An official list of participants and members does not exist.
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cle 5). Where the content or information is unequivocally unlawful, it must be removed
immediately. Where its unlawfulness is unclear, the hosting provider contacts the con-
tent provider (i.e. the user who published or stored such content or information on the
platform) either requesting its removal or to contact the user who claimed it in order
to find a solution (Article 6).

In 2013, the e-commerce working group of IAB Polska (Zwigzek Pracodawcdéw Branzy
Internetowej IAB Polska), branch of IAB Europe, elaborated a document entitled ‘Good
practices in E-commerce’, which may be perceived as the ‘seed corn’ of the Code of
Good Practice. However, it applies solely to entrepreneurs and as such does not regu-
late C2C transactions.?®” In Hungary, Article 15/A of the Electronic Commerce Act en-
courages the establishment of self-regulatory measures without prejudice to the au-
tonomy of professional bodies and associations engaged in activities relating to the
information society. This encompasses the drawing up of Codes of Conduct, the acces-
sibility in Hungarian of these Codes of Conduct by way of electronic means and for
recipients of the service and other interested parties established in any Member State
of the European Economic Area in the official languages of such Member States, and
the use of out-of-court schemes for dispute settlement by way of electronic means.?%®
It is noted, however, that no such Codes of Conduct exist so far.

297'Good practices in E-commerce’ (Dobre zasady e-commerce), IAB Polska website, available at http://iab.org.pl/wp-
content/uploads/2014/01/dobre-zadady-ecommerce.pdf

298 Act CVIII of 2001 on electronic commerce and on Information Society Services (2001. évi CVIIL térvény az elektronikus
kereskedelmi szolgéaltatasok, valamint az informacids tarsadalommal Gsszefiiggd szolgaltatasok egyes kérdéseirdl), Hungar-
ian Official Gazette 153/2001.
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4.2 Measures adopted by individual platforms

While individual platforms do not normally adhere to Codes of Conduct, they generally
set out measures relating to , inter alia, requirements for users, user reviews and us-
ers’ obligations, as well as information on tax (and other rules), insurance, access to
mediation or other conflict resolution mechanisms, payment systems, deposits, priva-
cy policy, liability of the platform and systems for verifying the identity of users. The
Country Reports provide information on various measures that, whenever relevant,
are included under different Sections of this Report. In particular, information on user
reviews and users’ obligations, as well as on access to conflict resolution mechanisms
is provided in Section 3.3.2. As highlighted above, this Section exclusively focuses on
platforms’ Terms and Conditions regarding the platform’s liability and user identifica-
tion.

It is noted that, in addition to such measures, some multi-country platforms have also
concluded special agreements at national and local levels. For example, in Esto-
nia, a Draft Bill on ride-sharing services - such as those offered by UberPop, has been
under consideration since February 2016 (see Section 6.2.2). In the Netherlands,
Airbnb has agreements with the cities of Amsterdam and Paris to directly collect tour-
istic accommodation taxes and remit them to the competent authorities.?*® The box
below describes the Memorandum of Understanding signed by Airbnb with the
city of Amsterdam in December 2014 .3%

Memorandum of understanding between Airbnb and the City of Amsterdam

The agreement covers three main aspects:

e the efficient collection of tourist tax;

e the disclosure of information on the municipal policy on private holiday rent-
als;

o the cooperation of Airbnb with the city of Amsterdam’s competent authorities
to prevent the breach of municipal policies on private holiday rentals.

Airbnb promised to provide information on municipal rules by creating a special
webpage that is prominently visible to anyone offering accommodation in Amster-
dam.>®! The webpage provides a checkbox that hosts have to tick to declare that
they understand and comply with such rules.

On the other hand, the Municipality may communicate the addresses of hosts violat-
ing municipal rules to Airbnb. Airbnb will consequently remove such hosts from the
platform for a minimum period of two years. Under special circumstances this peri-
od may be shortened after consultation with the Municipality.

According to the Memorandum, Airbnb must update the Municipality, twice a year,
on all rental activities taking place in Amsterdam through the platform. Airbnb also
agreed to meet the Municipality every three months to discuss the progresses relat-
ing to the Memorandum of Understanding, to amend it where necessary and to pre-
pare the possible implementation of binding agreements. Parties also reached an
agreement on confidentiality matters.

2% Vincent, J., for ‘The Verge’, ‘Airbnb starts collecting tourist tax in Paris, its most popular destination’, 26 August 2015
available at http://www.theverge.com/2015/8/26/9209603/airbnb-tourist-tax-paris; Website of the City of Amsterdam,
‘Amsterdam and Airbnb sign agreement on home sharing and tourist tax’, 18 December 2014, available at
http://www.iamsterdam.com/en/media-centre/city-hall/press-releases/2014-press-room/amsterdam-airbnb-agreement.

300 website of the Municipality of Amsterdam (Gemeente Amsterdam), Agreement between Amsterdam and Airbnb (Afspra-
ken Amsterdam en Airbnb), available at https://www.amsterdam.nl/wonen-leefomgeving/wonen/bijzondere-
situaties/vakantieverhuur/.

30" Amsterdam” Airbnb website available at https://www.airbnb.nl/help/article/860/amsterdam.


http://www.theverge.com/2015/8/26/9209603/airbnb-tourist-tax-paris
http://www.iamsterdam.com/en/media-centre/city-hall/press-releases/2014-press-room/amsterdam-airbnb-agreement
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Memorandum of understanding between Airbnb and the City of Amsterdam

The Municipality further expressed the intention to make aggregated data available
after a similar agreement has been reached with other platforms.*°? This type of
cooperation between local authorities and platforms could help increase the plat-
forms’ transparency and reliability.3%3

The actual enforcement of the Memorandum’s provisions according to which Airbnb
should cooperate with the Municipality of Amsterdam to prevent the breach of private
holiday rentals rules, has been facing some practical difficulties due to Airbnb’s refusal
to disclose its users’ identity.3* These enforcement issues are described in detail in
Section 5.2.

4.2.1 Liability of the platform

As highlighted under Section 3.1.2 of this Report, the way consumers perceive an ac-
tivity could indirectly influence their behaviour.?°® For example, where Terms and Con-
ditions do not explicitly state that the platform is not a party to the transactions con-
cluded through it, users could be under the false impression that the platform is in-
stead a party. In some cases, the platform is in practice the only direct interface for
users. Similarly, even though users may be perfectly aware of the non-involvement of
the platform in the transactions concluded through it, they could face difficulties in
identifying who is responsible (e.g. in case of non-performance) and, consequently, in
seeking redress. As specified under Section 3.3.2, according to the UCPD Guidance,3°®
the professional diligence duty set out by Article 5(2) of the UCPD means that
online platforms qualifying as ‘traders’ should adopt appropriate measures aimed at
clarifying to their users with whom they are concluding contracts on the platform.
Such measures could include, for example, enabling platforms’ users to clearly
state that they are acting in a professional/commercial capacity. Furthermore,
the platform ‘should inform consumers whether and if so what criteria it ap-
plies to select the suppliers operating through it and whether and if so what
checks it performs in relation to their reliability’.>°” Section 3.3.2 shows that
most platforms do not comply with this requirement. Examples of national platforms
requiring their users to indicate whether they are acting as traders or consumers are
reported in Section 3.3.2.

The liability of platforms could concern:
e The conduct of the users on the platform, including actions and omissions, as

well as the use of the platform and its services;

e Damages that might arise from transactions concluded between users through
the platform (whether direct, consequential or indirect), including the loss of
profit and goodwill, bodily injury or emotional distress;

302 private holiday rentals’ (Private vakantieverhuur), website of the municipality Amsterdam available at
https://www.amsterdam.nl/wonen-leefomgeving/wonen/bijzondere-situaties/vakantieverhuur/ (lastly consulted on 9 March
2016).

303 European Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016)
356final, 2 June 2016, available at http://www.eesc.europa.eu/resources/docs/com2016-356-final.pdf.

304 The 'Airbnb effect': is it real, and what is it doing to a city like Amsterdam?’, The Guardian’s website, supra.

305 Organisation for Economic Cooperation and Development (OECD), ‘Protecting consumers in peer platforms market:
exploring the issue’, Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the Digital Economy, 29 March 2016,
DSTI/CP(2015)4/REV1, p. 18.

306 YCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 123.
307 1bid., p. 129.
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¢ The content of the information published or stored by users on the platform,
including the information or content of third parties to which the platform
provides access;

e Technical problems such as service interruption or system failures and inabil-
ity to use the site, including damages deriving from these (e.g. loss of data,
computer damages, etc.).

The Country Reports highlighted a widespread use of clauses explicitly excluding the
platform’s liability in all of the areas mentioned above. In this context, it has to be
noted that, as clarified by the UCPD Guidance, the liability exemption set out by Article
14 of the ECD relates only to illegal information stored at the request of third parties
and cannot be invoked by online platforms where they fail to comply with the profes-
sional diligence duty set out by Article 5(2) of the UCPD.3% In other words, the clauses
included in several platforms’ Terms and Conditions that explicitly exclude the plat-
form’s liability represent a breach of EU consumer law where the platform (qualifying
as a trader and engaging in B2C commercial practices directly connected with the
promotion, sale or supply of products or services to consumers) excludes its responsi-
bility with regards to its own activities or information which the platform exercises
control over.?® The analysis carried out at national level shows that almost all national
platforms expressly exclude any liability for direct, consequential or indirect damages
and loss of data (e.g. Autobazar, 3'° Bazar,3!' Qoop,>!* Oszkar Telekocsi®*'®). They also
deny any liability arising from technical problems such as liability arising from the
misuse of the login information by third parties (e.g. Sbazar.cz,*!* Vatera®!®). Most
online platforms also exclude any liability arising from information placed by the users
on the platform (e.g. Autolevi,?'® Bébiszitter3!”).

In some instances, instead, platforms limit their liability to certain circumstances. For
example, the Terms and Conditions of the Hungarian platform Albérlet?!® establish that
the platform’s liability for any loss or damage cannot exceed the value of the transac-
tion. The Italian platform, Useit®*® also limits its liability to cases of direct or indirect
damages caused by serious negligence or by fraudulent activities carried out by the
platform itself. In the Netherlands, the maximum amount for which some platforms
accept responsibility is limited to the amount paid by the user in the 12 months pre-

308 Ibid., p. 124.
309 Ipid., p. 36.

310 Terms and Conditions’ Autobazar website available at www.autobazar.sk. Slovak platform facilitating the (re)sale of new
and used/second hand goods.

311 Terms and Conditions’ Bazar website available at http://www.bazar.sk/. Slovak platform facilitating the (re)sale of new
and used/second hand goods.

312 Terms and Conditions’ Qoop website available at
http://www.qgoop.nl/text.php?file=voorwaarden.txt&text=Algemene+Voorwaarden&header=1. Dutch platform facilitating
(re)sale of new and used/second hand goods.

313 General terms and conditions of use’ Oszkar Telekocsi website available at
http://www.oszkar.com/login/hazirend.php#5. Hungarian platform facilitating the sharing of private transport.

314 Terms and Conditions' Sbazar.cz website available t
https://napoveda.seznam.cz/soubory/Sbazar/Smluvni_podminky Sbazar.cz.pdf. Czech platform facilitating the sale and
(re)-sale of new and used/ second hand goods.

315 General terms and conditions of use’ Vatera webiste available at: https://img-ssl.vatera.hu/license/main.html?1012.
Hungarian platform facilitating the sale or (re-)sale of new and used/second hand goods.

316 \Q&A section’ Autolevi webiste available at https://autolevi.lv/buj/. Latvian platform facilitating the sharing of private
transport.

317 General terms and conditions of use’ Bébiszitter webiste available at: http://bebiszitter.info/aszf.php. Hungarian plat-
form facilitating the exchange of non-professional services.

318 ‘\General terms and conditions of the use’ Albérlet website, available at: http://www.alberlet.hu/aszf (sharing of private

accommodation).

319 General terms and conditions’ Useit website, available at https://www.useit.it/termini-condizioni (renting/sharing of
goods).
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ceding the event causing damage (e.g. Kamernet,*° KonnektID,*?! Tweedehands,>%
Jipio®?®) or to a nominal amount.

Table 11 below reports examples of liability rules found in the Terms and Conditions of
selected national or local platforms operating in certain Member States.

Table 11. Self-regulatory measures on liability adopted by selected national platforms

Most Belgian platforms exclude any liability arising from property dam-
age or personal injury (2dehands, Homelink).3>** Sometimes platforms
also disclaim any liability arising from non-payment to peer providers
(MoiGITemps).3?> While some platforms also disclaim liability for the ac-
curacy, content, or availability of information accessed or linked
BE to through use of this service (Homelink),3?® others deny any liability
for the information posted by the users on the platform
(2dehands).??” Some platforms even deny responsibility as regards the
use of their website, losses resulting from the platform being in-
accessible and the issues of safety their users could encounter by us-
ing their websites (2dehands, HomelLink, Car Amigo).3%®
Platforms tend to exclude their liability in case of non-performance
by the peer supplier. For example, the ‘Limitation of Liability’ clause in the
general Terms and Conditions of MSD excludes the platform’s liability for
‘any incidental, special or consequential damage’ arising from the breach
of contracts concluded through the platform or tortuous or negligent be-
haviour of the peer supplier. 3%°
Most online platforms exclude their liability for direct losses, conse-
quential or indirect losses and loss of data. They also deny any liabil-
ity arising out of technical problems (e.g. Sbazar.cz),**° misuse of the
login information by third parties (e.g. Mimibazar.cz)**! or any liability
arising from information placed by the users on the platform (e.g.
Bezrealitky.cz).3*?

CcYy

cz

320 'General Conditions’, Kamernet website, available at
https://resources.kamernet.nl/Content/pdf/KamernetAlgemeneVoorwaarden en.pdf? ga=1.217107222.1883130012.14604
66510 (art. 12) (sharing of private accommodation).

321 '\User terms’ Konnektid website, available at https://www.konnektid.com/terms (art. 11.4) (non-professional services).

322 yser Conditions’ Tweedehands website, available at http://www.tweedehands.nl/doc/disc.html ((re)sale of new and
used/second hand goods).

323 Terms of use’ Jipio website, available at http://www.jipio.nl/tos (renting/sharing of goods).

324 *Homelink Terms, Conditions and Privacy Policy’ Homelink website, available at: http://homelink.org/en/terms-of-use
(platform for the sharing of private accommodation); ‘General conditions of use’ 2dehands website, available at:
http://www.2ememain.be/doc/conditions.html. (Platform for the sale and (re)sale of new and used/ second hand goods.).

325 General conditions of use’ GPALTEMPS website, available at: https://www.gpaltemps.com/conditions-generales.

326 *Homelink Terms, Conditions and Privacy Policy’ Homelink website, available at: http://homelink.org/en/terms-of-use.

327 General conditions of use’ 2dehands website, available at: http://www.2ememain.be/doc/conditions.html.

328 *Homelink Terms, Conditions and Privacy Policy’ Homelink website, available at: http://homelink.org/en/terms-of-use;
‘General conditions of use’ CarAmigo website, available at: https://www.caramigo.be/img/cgu/CGU-Caramigo-FR.pdf (plat-
form for the sharing of carpooling and ride sharing activities); ‘Conditions générales d'utilisation’ 2dehands website, availa-
ble at: http://www.2ememain.be/doc/conditions.html.

329 ‘Terms and Conditions’ MSD.com.cy website available at: http://www.msd.com.cy/manager/en/terms-conditions (under
‘F. Indemnity’) (Platform providing non-professional services).

330 'Terms and Conditions' Sbazar.cz website at
https://napoveda.seznam.cz/soubory/Sbazar/Smluvni_podminky Sbazar.cz.pdf. (Platform for the sale and (re)sale of new
and used/ second hand goods).

331 ‘Terms and Conditions' Mimibazar.cz website at http://www.mimibazar.cz/page.php?id=3. (Platform for the sale and
(re)sale of new and used/ second hand goods).

332 Terms and Conditions’ Bezrealitky.cz website at https://www.bezrealitky.cz/informace/smluvni-podminky. (Platform for
the sharing of private accommodation).
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Table 11. Self-regulatory measures on liability adopted by selected national platforms

Most examined national platforms exclude their responsibility. For exam-
ple, MyyJaOsta®* disclaims any liability with regards to any damage
caused by the service itself, including loss of income, interruption to busi-
ness activities or loss of data or programs. The platform Huuto®** refers to
the users’ exclusive responsibility for the use of the service and expenses
associated with it.
Most online platforms disclaim their liability in case of non-performance
or for the lack of quality in the performance (leboncoin, 3%
FR Ouistock,®*® zenpark,3¥” karzoo,**® Samboat,** allovoisins,**® trampo-
linn).3*! Allovoisins also excludes any liability as regards the identity and
reliability of its users.3*2
Online platforms tend to limit their liability to the maximum possible ex-
tent permitted by law. Almost all platforms expressly exclude any liability
for direct damages, consequential or indirect damages and loss of
data (e.g. Oszkar Telekocsi,?*® Vatera®**). They also deny any liability
HU arising from technical problems. Most online platforms exclude any lia-
bility arising from information placed by the users on the platform
(e.g. Vatera, Bébiszitter’*®). Some platforms state that should they be
liable for any loss or damage, the amount of damages cannot exceed
the value of the transaction (eg. Albérlet?*).

Most online platforms limit their liability (Autostradecarpooling;3*’ Subi-

to;3*® Useit;>*° Bakeka;>*° HomeAway>°!). Autostradecarpooling excludes

FI

IT

333 'User Agreement’ MyyJaOsta website, available at http://www.myyjaosta.com/main/user-agreement. (Platform for the
sale or (re)sale of new and used/second hand goods).

334 ‘Terms of Service’ Huuto website, available at http://www.huuto.net/kayttoehdot. (Platform for the sale or (re)sale of
new and used/second hand goods).

335 '\General Conditions of Use’ Leboncoin available at https://www?2.leboncoin.fr/dc/cgu/0?ca=12_s. (Platform for the sale
or (re)sale of new and used/second-hand goods).

336 *General Conditions of Use’ Ouistock available at https://www.ouistock.fr/conditions-generales-utilisation-et-vente-
ouistock (renting/sharing of goods).

337 *Terms and conditions’ Zenpark website available at www.zenpark.com/conditions (renting or sharing of goods).

338 Terms and conditions’) Karzoo website available at www.karzoo.fr/fr/mentions-legales (sharing of private transport).

339 *Terms and conditions’ Samboat website available at www.samboat.fr (sharing of private transport).

340 Terms and conditions’ Allovoisins website available at allovoisins.com/page/conditions-generales-d-utilisation (non-
professional services).

34 General Conditions of Use’ Trampolinn website, available at trampolinn.com/fr/pages/terms-conditions/ (sharing of
private accommodation).

342 Terms and conditions’ allovoisins website, available at allovoisins.com/page/conditions-generales-d-utilisation.

343 '\General terms and conditions’ Oszkar Telekocsi, available at http://www.oszkar.com/login/hazirend.php#5 (sharing of
private transport).

344 '\General terms and conditions’ Vatera, available at: https://img-ssl.vatera.hu/license/main.htmI?1012 (sale or (re)sale
of new and used/second hand goods).

345 'General terms and conditions of the use’ Bébiszitter, available at: http://bebiszitter.info/aszf.php (non-professional

services).

346 \General terms and conditions of the use’ Albérlet, available at: http://www.alberlet.hu/aszf (sharing of private accom-

modation).

347 *Terms and conditions’ Autostradecarpooling website, available at http://www.autostradecarpooling.it/terms (sharing of
private transport).

348 ‘\General conditions of the Service’ Subito website, available at http://www.subito.it/info/policies/condizioni-generali.htm
((re)sale of new and used/second-hand goods).

349 General terms and conditions’ Useit website, available at https://www.useit.it/termini-condizioni (renting/sharing of
goods).

350 'General terms’ Bakeca website, available at http://www.bakeca.it/info/termini/ ((re)sale of new and used/second-hand
goods).

351 Terms and conditions Travellers’, HomeAway website, available at https://www.homeaway.it/info/chi-
siamo/legale/condizioni-generali (sharing of private accommodation).
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Table 11. Self-regulatory measures on liability adopted by selected national platforms

any responsibility in case its users carry out through the platform non-
authorised or unlawful activities. The platform also excludes any monitor-
ing obligation and liability as regards: 1. the identity and reliability of
its users; 2. the quality, security and legality of the contents pub-
lished by its users on the platform; 3. the reliability, punctuality and com-
petence of the peer suppliers. Useit also limits its liability for direct or
indirect damages caused by serious negligence or by fraudulent
activities carried out by the platform itself.
Platforms tend to limit their liability to the maximum possible extent per-
mitted by law. Almost all platforms expressly exclude any liability for di-
rect damages, consequential or indirect damages; technical prob-
lems (e.g. Qoop®*?); and for information placed by the users on the
platform (e.g. Markplaats,3>® Parkyourcar®*).
NL Several platforms warn that the exclusion of liability may not be valid
in some jurisdictions and that those terms do not apply to the users in
that case (e.g. Jipio,3>® Jobado>°®).
Some platforms expressly agree to be liable in certain circumstanc-
es. For example, Goboony®*” and Kamernet®**® accept liability for direct
damages.
All platforms dealing with sales transactions use an implicit acceptance
clause according to which users may legally sell the products they are
offering. This clause can be considered a disclaimer used by the platform
to limit its liability in case products sold thereon have not been obtained
legally. Okazii.ro®*° states that in the case of violation by users of the
platform’s General Terms and Conditions, users agree to exonerate
the platform from any liability for judicial or extra-judicial actions and to
pay any eventual litigation costs.

RO

As regards the multi-country platforms (see list above) falling within the scope of this
Study, all of them explicitly declare that they are not part of the contractual
relationships between the peers. They rather operate as mere intermediaries fa-
cilitating transactions and, consequently, do not accept any liability for contracts con-
cluded between their users through the platform itself.>®® Furthermore, most multi-
country platforms include an ‘indemnity clause’ stating that by agreeing to the plat-
form’s Terms and Conditions, users also agree to indemnify the platform from any

352 Terms and Conditions’ Qoop website, available at
http://www.goop.nl/text.php?file=voorwaarden.txt&text=Algemene+Voorwaarden&header=1 ((Re)sale of new and
used/second hand goods).

353 '\General Conditions’ Marktplaats website, available at http://www.marktplaats.nl/i/help/over-marktplaats/voorwaarden-
en-privacybeleid/algemene-gebruiksvoorwaarden.dot#gebruiksvoorwaarden ((re)sale of new and used/second hand

goods).

354 ‘General Conditions’, Parkyourcar website, available at https://www.parkyourcar.com/nl/tekstpaginas/algemene-
voorwaarden-2 (renting/sharing of goods)

355 Terms of use’ Jipio website, available at http://www.jipio.nl/tos (renting/sharing of goods).

356 '\General Conditions’ Jobado website, available at https://www.jobado.nl/algemene-voorwaarden (art. 8).

357 *General Conditions’ Goboony website, available https://www.goboony.nl/ (sharing of private transport).

358 ‘General Conditions’ Kamernet website, available at
https://resources.kamernet.nl/Content/pdf/KamernetAlgemeneVoorwaarden en.pdf? ga=1.217107222.1883130012.14604
66510 (art. 12).

359 Terms and Conditions’ Okazii.ro website available at http://ajutor.okazii.ro/termeni-si-conditii ((re)sale of new and
used/second hand goods).

360 E.g. ‘Terms of Service’ Airbnb, available at https://www.airbnb.com/terms (Article 25), ‘Terms and Conditions’ Uber,
available at https://www.uber.com/legal/terms/nl/ (Article 5), ‘User Agreement’ eBay available at
http://pages.ebay.com/help/policies/user-agreement.html (Parts 2 and 14), ‘Terms and conditions’ Wallapop available at
https://uk.wallapop.com/toc (Article 2), ‘Terms and Conditions’ Wimdu, available at http://www.wimdu.com/terms (Articles
2 and 7).
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liability, claim and expense, including reasonable attorneys’ fees, relating not only to
the Agreement and its breach, but also to ‘any other policy’ as well as to the ‘use of or
access to the platform’.**’ On the basis of information collected through the Country
Reports it is also noted that these ‘indemnity clauses’ are sometimes used also by
online platforms operating at national or local level. This is, for example, the case of
the Cypriot platforms MSD3%? and Cyprus24.net.?®® The Maltese platform Kiribiss con-
tains a similar clause by which users' release the platform from all responsibility.3®*

4.2.2 User verification systems

As highlighted under Section 3.3.2, pursuant to Articles 6(1)(b) and 7(4)(a) of the
UCPD, platforms should not mislead their users as to the origin of the reviews. Conse-
quently, where the platform cannot adequately ensure its users’ identity, it should
avoid creating the impression that reviews posted through it originate from real users.
According to the UCPD Guidance, platforms should be equipped with the neces-
sary ‘technical means to verify the reliability of the person posting a review,
for instance by requesting him/her to register’.>®> In general terms, platforms
set out minimum identification requirements that users must meet in order to be able
to use the platform. Generally, the user must release his name and email address and,
on occasion, his phone number. In some instances, additional information is required,
such as references from previous jobs, smoking habits or driving licence.3®®

The review of the Terms and Conditions of the national and multi-country platforms
revealed that there are two main systems to verify the identity of users:

e Sending a verification email: emails are usually verified during the registration
process: the platform sends an email to the email address provided by the user
and asks him to confirm that he revealed his email address for the purpose of

registration with the platform;3%” and/or

e Registering with the platform through social media or services offered by
Google, mainly Facebook or Google account: instead of filling in an online reg-
istration form, registration can be completed by linking the user’s account to an
existing social media profile. Consequently, the basic information available in
the social media service, such as user’s identity and personal contact infor-
mation, is directly transferred to the platform.3®®

361 E.g. ‘Terms of Service’ Airbnb, available at https://www.airbnb.com/terms (Articles 8. No Endorsement and 27. Indem-
nification), ‘Terms and Conditions’ Uber, available at https://www.uber.com/legal/terms/nl/ (Article 5), ‘Terms and Condi-
tions’ easyCarClub, available at https://carclub.easycar.com/ (Article 15.6), ‘User Agreement’ eBay available at
http://pages.ebay.com/help/policies/user-agreement.html#14 (Part 14), ‘Terms and conditions’ Wallapop available at
https://uk.wallapop.com/toc (Article 2), ‘General Terms and Conditions’ Nimber available at
https://www.nimber.com/terms (Article 9).

362 Suypra, Terms and Conditions, MSD.

363\ Terms of Use’, Cyprus24.net website available at: http://www.cyprus24.net/en/page/1.

364 ‘Terms and Conditions’ Kiribiss website available at http://kiribiss.com/terms-conditions.html (renting of goods and

services).
365 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 137.

366 This is the case, for example, in the Hungarian Bebiszitter (http://bebiszitter.info/aszf.php) - a platform offering
babysitting services, and in the Italian Autostradecarpooling (http://www.autostradecarpooling.it/terms) - a platform offer-
ing the sharing of private transport.

367 E.g. The Netherlands (Mobypark, Oppassen), Romania (Garajul cu vechituri, Okazii.ro). This has also been reported as a
general trend for Bulgarian, Czech, German. Hungarian, Italian or Maltese platforms.

368 E.g. ‘Terms and Conditions’ Wimdu, available at www.wimdu.co.uk/terms, Bulgarian, Dutch, UK, German, Maltese re-
ports, Belgium (2dehands; and ListMinut website, available at: https://listminut.be/users/sign_in?locale=fr (non-
professional services)), Denmark (Den bBI& aAvis , By-del and GoMore), Hungary (Den bBI3 aAvis , By-del and GoMore),
Romania (e.g. 4inmasina, Fashion hunt), UK (Liftshare, Hiyacar, Spareroom, LocLoc). This has also been reported as a
general trend for platforms in France, Bulgaria, Portugal and Germany.
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While some platforms announce that they have the right to carry out identity
checks,369 others explicitly mention that they will not monitor their users’ identity.370
The information collected through the Country Reports shows that most national plat-
forms have no mechanisms to verify that the information provided by their users as
well as their personal data are truthful and reliable. Multi-country platforms such as
Nimber declare that although the platform does verify the accuracy and truthfulness
of the information provided by users, verifying the identity of individuals operating on
the Internet is quite difficult. Consequently, the platform cannot and does not confirm,
and is not responsible for ensuring, the accuracy or truthfulness of its users’ identity
or the validity of the information that they post on the platform.>”*

On Airbnb, user identification is required to access certain features and applications,
as well as to book accommodation or create a listing. Airbnb informs its users (peers)
about the Verified ID process which aims to connect a peer’s Airbnb profile with
other information, including: the peer’s photo or an image of his ID card, as well as
his driver's licence or passport; data stored on Facebook, Google, or LinkedIn ac-
counts; the peer’s phone number and email address.>”? Airbnb’s users are asked to com-
plete Verified ID when certain circumstances occur (e.g. to book accommodation of
hosts requiring that guests’ complete Verified ID). Aibnb informs its users that the
info3|;;nation provided during this process is encrypted and governed by its Privacy Poli-
cy.

Uber states in its Terms and Conditions that peer consumers’ information is collected
in order to let them accede to mobile applications, websites, and other online products
and services. This information includes: location information (concerning the precise
location data about the trip); contact information stored on the peer consumer’s
device (if the peer consumer allows the Uber app to access his address book); trans-
action information (i.e. transaction details related to the use of Uber, including the
type of service requested, date and time the service was provided, amount charged,
distance traveled, and other related transaction details); usage and preference in-
formation (e.g. through cookies and pixel tags); call and SMS data (including date
and time of the call or SMS between the customer and the driver, the parties’ phone
numbers, and the content of the SMS); log information (e.g. IP address, access
dates and times, app features or pages viewed, app crashes and other system activity,
type of browser, etc.).>’*

Some platforms facilitating P2P transactions set out, instead, strict verification mecha-
nisms for peer suppliers. For example, the Belgian platform CarAmigo375 requires its
peer suppliers’” ID card to verify their identity during the registration process. The
Danish platform Guloggratis376 provides user verification through a log-in system,
with optional user certification under the Danish digital ID system (NemID). The Swe-
dish platform Tradera,>”’” optionally, offers the possibility to connect the peer’s account

369 E.g. easyCar Club (Article 15.2); Beligum (HomeLink, MoiGITemps, Car Amigo), Ireland (Upwork, Currencyfair), the
Nethelands (Jobado).

370 E.g. the Netherlands (Huizenruil), Ireland (Helpstay) and Finland (Torfi). In Austria, most examined platforms (namely,
Willhaben.at, Gebrauchtwagen.at, shpock.com, waffengebraucht.at and card4you.at) do not verify the identity of users. For
the use of flohmarkt.at, there is not even the need for registration.

371 General Terms and Conditions’ Nimber available at https://www.nimber.com/terms.

372 '\What is Verified ID?’ Aibnb website available at https://www.airbnb.com/help/article/450/what-is-verified-id.
373 Ibid.
374 \User Privacy Statement’ Uber website available at https://www.uber.com/legal/privacy/users/en/.

375 CarAmigo website, available at: https://www.caramigo.be/img/cgu/CGU-Caramigo-FR.pdf. Belgian platform for the
sharing of carpooling and ride sharing activities.

376 ‘Terms and conditions’, Guloggratis website available at http://www.guloggratis.dk/sider/brugerbetingelser. Danish
platform facilitating the (re)sale of new and used/second-hand goods.

377 Tradera homepage regarding liability available at http://info.tradera.com/sakerhetscenter/anvandaravtal/. Swedish
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to his Swedish social security number. Some platforms (e.g. the UK platform
Hiyacar)378 - where certain payments are processed by the platform itself - also re-
quire details of a bank account or credit/debit card capable of being used electroni-
cally. The Estonian platform Osta>’® requires its users (peers) to choose a certain au-
thentication method (through ID-Card or through e-Banking) when they register
with the platform. In Ireland, some platforms even ask for a Police vetting of the
candidate service providers (e.g. Elderhomeshare).>*°

The main platform providers also apply ID verification of both peers.?®' BlaBlaCar es-
tablishes in its Terms and Conditions>%? that in order to increase trustworthiness, pre-
vent typos and wrong numbers, as an option, users’ identity can be verified through
their mobile numbers. Users may provide BlaBlaCar with their mobile phone num-
bers. They will then receive an SMS with a 4-digit code that can be validated on
BlaBlaCar's website. In Cyprus, the platform Bazaraki>%? requires a phone number to
complete the registration. GoMore*®* in Sweden also uses its users’ phone numbers to
verify their identity.

In Slovenia, to overcome the problem of users’ identity verification, some platforms
enable users to acquire a ‘verified user’ status. In this case, the user’s account is
signed by digital certificates (e.g. SIGEN—CA385) that guarantee both his identity and
safer business (e.g. Bohla386). The multi-country platform Yoopies,387 providing
babysitting services, uses a similar system. It grants the status of ‘verified member’ to
those users whose profile has been certified. The user’s identity is verified when the
platform receives and has controlled the electronic copy of the user’s ID-card (or
passport or visa for third country nationals). Yoopies verifies that the name, surname
and age indicated at the time of registration are in accordance with those of the corre-
sponding identity document. Furthermore, when a professional certificate (e.g. certifi-
cate of babysitter) has been provided upon registration, the user must provide Yoopies
with an electronic copy for verification. Members who wish to be certified have to pay
EUR 4.

Some platforms, such as the Greek Chrysi Efkairia®®® and E-market® also require an
‘entry fee’ to offer particular and specialised services to their users. Other platforms

platform facilitating the (re)sale of new and used/second hand goods).

378 ‘Terms and conditions’ Hiyacar website, http://www.hiyacar.co.uk/terms-and-conditions. It is a P2P car-sharing plat-
form. English platform for the sharing of transport.

379 Terms and conditions Osta.ee, available at: https://osta-ee.postimees.ee/index.php?fuseaction=support.page&id=1048.
Estonian platform for the sale or (re)sale of new and used/second hand goods).

380 Terms and conditions’ Elderhomeshare website available at http://www.elderhomeshare.ie/#!garda-vetting/c24ze. Irish
platform for sharing of private accommodation.

381 Cohen, M., and Sundararajan, A., 2015, ‘Self-Regulation and Innovation in the Peer-to-Peer Sharing Economy’, 82 U Chi
L Rev Dialogue 116, available at: https://lawreview.uchicago.edu/page/self-regulation-and-innovation-peer-peer-sharing-
economy.

382 Terms and Conditions BlaBlaCar, available at https://www.blablacar.fr/blog/conditions-generales (Part III). NOTE: The
French site of BlaBlaCar has been used since the company has its HQ in Paris.

383 Anuioupyia AyyeAiac’ (Add creation), bazaraki.com website available at http://www.bazaraki.com/newadd.php?. A
separate box pops up once an e-mail is given to enter an SMS that will be used for an one-time verification code. Platform
for the (re)sale of new and used/second hand goods.

384 GoMore homepage regarding safety available at https://gomore.se/rideshare/safety (sharing of private transport).

385 Website of the Trust Service Authority of Slovenia (DrZavni center za storitve zaupanja) of the Ministry of Public Admin-
istration, available at http://www.sigen-ca.si/eng/eng-index.php.

38 ‘Terms & Conditions’, Bohla website available at http://www.bolha.com/koristno/pravila-in-pogoji-uporabe-bolhacom.

387 \General Use Conditions’ Yoopies, available at https://yoopies.fr/cgv/ (Article 2). The French site of Yoopies has been
used as it is registered in Paris.

388 Terms and conditions, Chrysi Efkairia website available at http://www.xe.gr/static_html/terms.html. It is a platform for
the sale or (re)sale of new and used/second hand goods.

389 Terms and conditions, E-market website available at http://www.emarket.gr/rules.php. It is a platform for the sale or
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have additional requirements for registration. For example, the UK platform Hassle3%°
foresees interviews and checks of users providing non-professional services carried
out by a qualified third party, while Trusted House Sitters>°! involves police checks in
conjunction with reviews so as to assuage users that house sitters offering their ser-
vices via their site are trustworthy and reliable. The Dutch platforms Jobado and Help-
ing also interview peer suppliers.3??

(re)sale of new and used/second hand goods.

3% Hassle website available at https://hassle.com/uk/apply (non-professional services).

391 Website available at https://www.trustedhousesitters.com/gb/ (non-professional services).

392 They are both platforms offering non-professional services. Jobado website, available at
https://www.jobado.nl/algemene-voorwaarden; and Helping website, available at
https://www.helpling.nl/algemenevoorwaarden.
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5 Application and enforcement of the current legal frame-
work

This Section examines the application of the existing national legal frameworks rele-
vant to C2C transactions and online platforms facilitating P2P transactions as well as
related enforcement issues encountered by national authorities. As highlighted under
Section 3.2 of this Report, the national legal frameworks currently relevant to P2P
transactions falling within the scope of this Study (both via online platforms and not),
normally include: horizontal legislation (relevant civil law rules on contracts in general,
sale, lease, etc.) and sector-specific legislation (where relevant).

5.1 Challenges to enforcement of the national horizontal legislation applicable
to C2C transactions

Lack of competence of consumer protection authorities

A number of Member States (Austria; Bulgaria; Greece; Latvia; Luxembourg; Malta;
the Netherlands; Romania; Slovakia; Sweden) defined the limited competence of na-
tional consumer protection authorities to the enforcement of B2C legislation as prob-
lematic. The enforcement of most consumer protection rules falls within the compe-
tence of government bodies, i.e. a Ministry (or a specific department therein) and/or a
Trade, Markets, Competition or Consumer Authority. However, as a general rule, pub-
lic authorities cannot intervene in contractual relationships between individuals. There-
fore, they usually have limited or no competence at all over C2C transactions. For ex-
ample, in Bulgaria, in case of consumer complaints regarding transactions assisted via
an online platform brought to the attention of the Bulgarian Commission for Consumer
Protection (CCP), the authority can only inspect whether the relevant distance sale
provisions of the Consumer Protection Act are complied with. However, where the
goods are sold (or the service delivered) by a peer supplier, the CCP would not be fur-
ther involved because this would be regarded as a purely civil dispute outside its com-
petence.3*?

In Italy, the AGCM is the official body enforcing most of the EU consumer rights ac-
quis. According to Article 3 of Legislative Proposal 3564/2016 (so-called ‘Sharing
Economy Act’) that is currently under discussion in Italy (see Sections 3.3 and 6 of
this Report), the AGCM would also be in charge of regulating and monitoring sharing
economy digital platforms falling within the scope of the Sharing Economy Act. Apart
from being responsible for the National Register where sharing economy digital plat-
forms should register upon approval of their policy document by the AGCM, the AGCM
would also have other specific tasks set out by Articles 3 and 4 of Legislative Proposal
3564/2016 (see Section 3.3.1). Because the activity of national consumer protection
authorities operating in different Member States has been exclusively focused on the
B2C scenario, no enforcement efforts concerning the legislation applicable to C2C
transactions have been identified.

It is nevertheless noted that, sometimes, public authorities do assume an active ap-
proach towards P2P transactions even though their activity is normally limited to the
B2C scenario. For example, in Hungary, online platforms facilitating P2P transactions
are subject to thorough investigations and inspections conducted with a certain fre-
quency by both the Hungarian Authority for Consumer Protection and the National
Media and Info-communications Authority. These authorities systematically inspect
whether the operation of the platform complies with the general information require-
ments and the specific information requirements established by law.3** The authorities

393 Information collected through consultation of the Bulgarian Commission for Consumer Protection on 5 April 2016.

394 Article 6:82 of the Civil Code, Article 4 of the Electronic Commerce Act.
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started a significant inspection campaign in the summer of 2015 in the tourism ac-
commodation sector in order to find out how many service providers did not register
the holiday premises with the notary of the local government.?*® The campaign re-
vealed that around 70-90% of the service providers did not comply with the registra-
tion duty, and most of them were offering their premises on Airbnb.3%°

Issues related to dispute resolution systems

In most cases, the typical available mechanism to enforce civil law provisions and offer
redress to peer consumers or peer providers in case of dispute, consists in bringing
the case before the civil courts.

The existing legislation applicable to C2C transactions does not provide the same de-
gree of protection as afforded to consumers in B2C transactions. As highlighted in
Section 3.2, this is not necessarily a deficiency in the legal framework: C2C transac-
tions involve parties who are on an equal footing as opposed to B2C transactions
where it is presumed that the trader has greater bargaining power than the consumer
and that consequently the consumer needs enhanced protection at law.

However, it has to be noted that, traditionally, general civil law applicable to C2C rela-
tionships is based on the assumption that the transacting parties meet in person
and/or the product or service is physically present. Indeed, in most cases, national
civil provisions were drafted before the rise of the digital age. As in a C2C contract
concluded online the parties do not physically meet, it might happen that, for exam-
ple, (i) as regards disputes between the peers, one party does not have the same
knowledge of the conditions set out in the contract as the counterparty (who might
have drafted them) or (ii) as regards disputes between the platform and the peers,
the peer user might not have sufficient understanding of the Terms and Conditions
pre-determined and imposed by the platform.

When a contract’s terms and conditions are pre-formulated by one of the parties (usu-
ally the business-party), the counterparty (usually the consumer) may be affected by
legal and financial disparity.>*” The Austrian Civil Code protects the ‘weaker’ party by
limiting the validity of such clauses. For example, according to Article 879 paragraph
3, when a party introduces in the contract a clause which does not establish a main
obligation and which is predominantly detrimental to one party, such clause is void.>®
This is also the case of new Article 1171 of the French Civil Code introduced on 1 Oc-
tober 2016 by Ordinance No. 2016-131 (which applies to both B2C and C2C transac-
tions - see Section 3.2.1 of this Report) setting out that any unfair contract term in-
cluded in ‘adhesion contracts’ (i.e. contracts whose content is exclusively formulated
by one of the parties to the transaction)3®° is void.

On the basis of the Country Reports (e.g Austria, Belgium, Bulgaria, Croatia, Czech
Republic, France, Finland and Romania), it is possible to conclude that the lack of re-
ported claims brought by parties to C2C/P2P transactions may be attributed to a low
level of awareness of the general public about the available remedies. Although in re-
cent years many public and private organizations have launched initiatives for con-
sumer rights awareness, online C2C/P2P transactions were not the focus of their activ-
ities (see Section 6 of this Report).

3% In Hungary, the notary is a special figure of the local government with general and entry-level jurisdiction and enforce-
ment power in many public administration matters. The notary oversees the operation of local businesses in multiple sec-
tors (e.g. tourism, transportation, retail) and issues licences for the operation of such businesses.

3% Bence, S., for Index.hu, ‘Airbnb turns everything upside down’ (Mindent felforgat az Airbnb), 25 August 2015, available
at: http://index.hu/gazdasag/2015/08/25/airbnb/.

397 Hinteregger, M., ‘Contracts’, in Grabenwarter, C./Schauer, M. (ed) Introduction to the Law of Austria (2015) 64.
3% Graf, F., ‘Art 879 ABGB’, in Klete¢ka, A./Schauer, M. (ed) Kommentar ABGB-ON*°2 (2015ibid) no. 276 et seq.
399 New Article 1110 of the French Civil Code, as amended by Ordinance No. 2016-131.
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The costs and length of the proceedings could stop individuals from resorting to judi-
cial action. This point was emphasized in the Latvian and Czech Republic Country Re-
ports, amongst others. In the Czech Republic the limited number of alternative dispute
resolution mechanisms in place has also been reported as an additional challenge to
bringing complaints forward. Against this background, it is noted that, in case of
cross-border C2C disputes of a value of up to EUR 2,000, the European Small Claims
Procedure can be invoked. The procedure is available for both monetary and non-
monetary claims and can be used for most types of civil (and commercial) claim. As
the European Small Claims Procedure is, in principle, a written procedure, it is de-
signed to be relatively speedy (for example, there is no obligation to instruct a lawyer)
and less costly than other procedures (in most Member States it will be necessary to
pay a fee to the court for lodging the application - additional costs may involve legal
advice in case of optional instruction of a lawyer, experts’ payments and translation
costs).*?® The availability of a specific small claims procedure for national level dis-
putes, as well as the definition of its scope of application and possible thresholds de-
pends on the Member State. For example, in Italy there is no specific procedure for
small claims (which are instead heard by the Giudice di Pace).?®! In Ireland, claims
concerning the sale or (re)sale of goods are covered by the national small claims pro-
cedure only where the transaction has been concluded between a trader and a con-
sumer. Consequently, C2C claims are excluded. Claims concerning renting accommo-
dation or landlord/tenant claims are covered by the Irish small claims procedure only
when they arise from minor damage to properties or the non-return of a deposit for
certain types of rented properties (e.g. the renting of a holiday flat, provided that the
claim does not exceed EUR 2,000).%%?

The Country Reports also identified enforcement issues that relate specifically to
cross-border transactions. For example, the Hungarian Association for Consumer Pro-
tection reported that few consumers turn to the authorities with problems resulting
from a cross-border transaction, and consumer organisations also register an almost
insignificant number of complaints against multi-country platforms. For example, in
Slovenia only 17% of citizens buy online from other countries, while 30% buy online
from their own country. This could also be due to the uncertainty regarding the effec-
tive enforcement of consumer rights when the transaction is concluded through an
online platform.**® Furthermore, litigation costs, translation duties and communication
problems in cross-border disputes make it almost impossible for consumers to get
effective legal remedies against foreign service providers/sellers.*%*

A further challenge regarding cross-border transactions may be the differing contract
law regimes existing in the different jurisdictions involved in these transactions. Na-
tional contract law principles differ from State to State as might expectations as to
self-regulatory standards. Perhaps in this sense some degree of harmonisation could
be developed to ensure further protection of the parties in those areas where it is con-
sidered that either guidance or legislation is necessary.*%®

400 small claims, European e-Justice Portal available at https://e-justice.europa.eu/content_small_claims-42-en.do.

401 gmall claims - Italy, European e-Justice Portal available at https://e-justice.europa.eu/content_small_claims-42-it-
en.do?member=1.

492 small claims - Ireland, European e-Justice Portal available at https://e-justice.europa.eu/content_small_claims-42-ie-
en.do?member=1.

493 European Commission, ‘Digital Contracts for Europe, Slovenia Factsheet', December 2015, European Commission, avai-
lable at: http://ec.europa.eu/justice/contract/files/digital contracts/digital-contracts factsheet-si en.pdf, p. 1

494 Information collected through consultation with the Hungarian Association of Consumer Protectors on 14 April 2016.

405 E.g. Spain (information collected through consultation with national stakeholders: Catalonian Competition Authority, 26
May 2016; Ouishare, 2 June 2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Government,
13 June 2016; Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June
2016).
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Another factor which may prevent people from bringing disputes concerning C2C
transactions concluded through online platforms to courts may be the difficulty to ob-
tain the counterparty’s personal data from the platform. This is mainly due to the fact
that most platforms set privacy standards under their general Terms and Conditions or
do not systematically verify users’ identity (see Section 4.2.2).%°® The box below re-
ports a decision of the Dutch Supreme Court dealing with this issue.

The Netherlands: decision of the Supreme Court of 25 November 2005%°7

In this case, a person anonymously accused another person of fraud when selling
stamps over the Internet through a website - Lycos (information service provider).
The accused person requested from Lycos the name and address of the person
making the accusation but Lycos refused this request. In first instance, the Court
ordered the communication of the name and address of the accuser. The release of
the personal information of the accuser by Lycos was contested before the Supreme
Court.

The Supreme Court ruled that, under certain circumstances, a hosting provider may
infringe the duty of diligence referred to in Article 6:162 of the Civil Code by not
providing name and address of the person who published a post on a website host-
ed by the hosting provider to another person who claims to have suffered damage
by such post.

A hosting provider infringes this duty when, although having knowledge of the con-
tact details of the ‘accuser’, it refuses to communicate them to the accused person
(who claims to have suffered damage as a result of the posting). Neither the E-
commerce Directive nor Article 6:196c(4) of the Civil Code (or Article 8(f) of the Act
on the Protection of Personal Data) prohibits this. It is true, however, that the right
to free speech should be respected and that this may, under certain circumstances,
include the right to express an opinion anonymously. Therefore, a diligent weighing
of interests is required.

The order to communicate the name and address to the accused person constitutes
an infringement of Articles 8 (Right to respect for private and family life) and 10
(Freedom of expression) of the European Convention on Human Rights. However,
the infringement is justified by the interests referred to in the second paragraph of
these provisions and does not go further than what is strictly necessary in a demo-
cratic society.

Finally, the generally low confidence in the effectiveness of traditional dispute
resolution tools (i.e. various forms of civil litigation) seems to act as another deter-
rent for enforcement of rights derived from the general civil law.*°® Within the national
civil law systems there are however also alternative dispute resolution mecha-
nisms such as mediation and arbitration that the peers may agree to have recourse

4% £ g. national platforms: UK (Storemates - https://storemates.co.uk/terms-conditions, Liftshare -
https://liftshare.com/uk/other/terms, HiyaCar - https://hiyacar.co.uk/terms-and-conditions), the Netherlands (Jipio -
http://www.jipio.nl/tos, ReWear - https://www.rewear.co/terms-and-conditions, Markplaats -
http://www.marktplaats.nl/i/help/over-marktplaats/voorwaarden-en-privacybeleid/algemene-
gebruiksvoorwaarden.dot.html), Malta (Second hand - http://secondhand.com.mt/privacy-policy/), Czech Republic (Aukro -
http://aukro.cz/country pages/56/0/user agreement.php, PGj¢ovna.cz - http://www.pujcovna.cz/obchodni-podminky,
Sbazar.cz - https://napoveda.seznam.cz/soubory/Sbazar/Smluvni _podminky Sbazar.cz.pdf), Hungary (Vatera -
https://img-ssl.vatera.hu/license/main.html?1012, Oszkar Telekocsi - http://www.oszkar.com/login/hazirend.php, Bébiszit-
ter - http://bebiszitter.info/aszf.php); EU platforms (Airbnb - https://www.airbnb.com/terms, Wimdu -
www.wimdu.co.uk/terms, BlaBlacar - https://www.blablacar.co.uk/terms-and-conditions, Uber -
https://www.uber.com/legal/terms/us/, Easycar - https://carclub.easycar.com/, Wallapop - https://uk.wallapop.com/rules,
eBay - http://pages.ebay.com/help/policies/user-agreement.html, Peerby - https://www.peerby.com/privacy, Yoopies -
https://yoopies.fr/cgv/, Nimber - https://www.nimber.com/terms).

497 ECLI:NL:HR:2005:AU4019, WBP 2009/34 note de Vries, H.H., NJ 2009, 550 note Hugenholtz, P.B., IER 2006/2. Confir-
mation of Court of Appeal (Gerechtshof) Amsterdam 24 June 2004, ECLI:NL:GHAMS:2004:AR2103, not published.

4%8 Conclusions provided by the Hungarian and Czech Country Reports. Bulgaria (information collected through consultation
with the Commission on Consumer Protection on 5 April 2016); Finland (information collected through consultation with the
Consumer Union on 18 May 2016).
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to. As regards disputes between a peer consumer or supplier and a platform that qual-
ifies as a trader and engages in B2C commercial activities, the ADRD and the RODR
(that provide for alternative dispute resolution mechanisms for disputes between con-
sumers and traders*% and an online dispute resolution system,*? respectively) could
apply (see Section 2.1). In addition, the Terms and Conditions of some platforms also
provide for online dispute resolution services or refer their users to the compe-
tent jurisdiction as explained in Section 3.3.2.

5.2 Challenges to enforcement of the national sector-specific legislation ap-
plicable to C2C transactions

Regarding the sector-specific legislation applicable to C2C transactions, several Mem-
ber States have reported enforcement issues regarding the transportation and
accommodation sectors. These are described below.

Limited competence of national consumer protection authorities

The enforcement of sector-specific rules is beyond the remit of national consumer pro-
tection authorities. The Country Reports for Croatia, the Czech Republic, Cyprus, Ger-
many, France, Ireland and Spain note that when national sector-specific legislation
applies to C2C transactions (e.g. licensing requirements), these are not necessarily
enforced with respect to private individuals providing transport or accommodation ser-
vices on a non-professional basis by the sector-specific authorities.

Fragmentation of Member States’ regulatory approach with regards to the
distinction between B2C and C2C transactions

As highlighted under Section 3.1.2 above, indicators of what constitutes a trader vary
from one Member State to another (as well as within the same Member State in case
of local regulation), differ from sector to sector, and are set out by different legislative
or non-legislative instruments. This fragmentation could generate legal uncertainty
and consequently hinder the enforcement of the existing legislation, as well as con-
sumer protection.

Difficulties relating to the lack of transparency of platforms’ rules and prac-
tices

The scarce enforcement of the existing relevant legislation is deeply interrelated
with the lack of transparency of platforms’ rules and practices. For example,
where platforms are not obliged to be equipped with the necessary technical tools to
improve the information they provide to their users, the enforceability of any law
aimed at clarifying the distinction between B2C and C2C transactions appears difficult.
The independent website Inside Airbnb*'! highlighted that around half of the Amster-
dam flats are rented out through Airbnb exceeding the limit of 60 days per year set
out by the Amsterdam rules on private holiday rentals.**? Furthermore, checking out

499 According to Article 2(1) ADRD, this Directive applies to ‘procedures for the out-of-court resolution of domestic and
cross-border disputes concerning contractual obligations stemming from sales contracts or service contracts between a
trader established in the Union and a consumer resident in the Union through the intervention of an ADR entity which pro-
poses or imposes a solution or brings the parties together with the aim of facilitating an amicable solution’.

410 The ODR platform is a web-based platform developed by the European Commission, which aims to help consumers and
traders solve their contractual disputes regarding online purchases of goods and services out-of-court. The ODR platform is
available at https://webgate.ec.europa.eu/odr/main/?event=main.home.show.

411 Inside Airbnb website available at
http://insideairbnb.com/amsterdam/index.htmli?neighbourhood=_&filterEntireHomes=false&filterHighlyAvailable=false&filter
RecentReviews=false&filterMultiListings=false.

412 ‘May I let my home or home boat when I am on holidays?’ (Mag ik mijn woning of woonboot verhuren als ik op vakantie
ben?), website of the Municipality of Amsterdam, available at
https://www.amsterdam.nl/veelgevraagd/?caseid=%7B9B2C2273-F797-460B-AD20-05DFB9F6F39F%7D.

86



Exploratory study of consumer issues in online peer-to-peer platform markets

the calendars set out by peer suppliers operating in Amsterdam for their listing, Inside
Airbnb found that 51,6 % of entire homes and apartments rented out through the
platform resulted highly available during the whole year, and 24,6 % of peer suppliers
use multiple listings.**? These data could arguably highlight that several individuals
renting out their apartments through Airbnb do not actually reside there. They are
more likely to be running a business and to exceed the temporal threshold of 60 days
set out by short term rental laws. Although the City Council denied that the problem is
as big as described by Inside Airbnb,"** the case of Amsterdam could highlight the
difficulty in using sector-specific thresholds to distinguish between professional and
non-professional activities without the voluntary cooperation of online P2P platforms,
or without rules specifically imposing transparency requirements on these platforms.

Enforcement issues might also arise from the fact that most online P2P platforms
do not specifically comply with the pre-contractual information requirement
of enabling their users to clearly state whether they are acting as traders (see
Section 3.3.2).%*> The Country Reports also show that online platforms usually do not
set out strict verification systems of users’ identity (see Section 4.4.2). Conse-
quently, enforcement issues could also arise from the way the platforms’ users be-
have. According to some stakeholders, the ‘impersonal nature’ of the Internet allows
for several violations of the law. In particular, it is not uncommon for businesses oper-
ating on online platforms to present themselves as consumers so as to conclude P2P
contracts with other consumers and avoid the application of the B2C consumer protec-
tion legislation.**® Some users might provide false information or create fake ac-
counts, a practice that makes their detection by authorities extremely difficult. In
fact, while platforms set out minimum identification requirements (e.g. name and
email address) that users must provide in order to be able to use the platform (see
Section 4 of this Report), this information is normally not sufficient to actually verify
the identity of users. The Greek Consumer Ombudsman®!’ emphasised that this cre-
ates great difficulties in the investigation, intersection, identification and banning of
those users that violate the platform’s general Terms and Conditions.

Risk of unfair competition

Furthermore, platforms tend to argue that they do not qualify under the definitions of
national sector-specific provisions applying to the accommodation and transport sec-
tors and, thus, do not need to fulfill the requirements set out therein, mostly regard-
ing licensing and taxes.*'® Most of the legal cases have been brought before the courts
by traditional businesses in the accommodation and transport sectors that perceive
the new sharing economy actors as a threat. In fact, some national stakeholders have
pointed out that, if sharing economy platforms do not have to comply with sector-
specific legal requirements, this could constitute an unfair competitive advantage
of the platforms against traditional businesses, which, instead, have no means
to avoid these requirements. This could result in a case of unequal treatment and un-
fair competition (see Slovenian case in the box below).**°

13 1bid.
414 The 'Airbnb effect': is it real, and what is it doing to a city like Amsterdam?’, The Guardian, supra.

415 This requirement would descend from the professional diligence duty set out by Article 5(2) of the UCPD and has been
clarified by the UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 123.

416 Information collected through consultation of the Greek Consumer Ombudsman on 12 May 2016 and the Hellenic Tele-
communications and Post Commission on 20 April 2016. Conclusions confirmed by stakeholders attending the Workshop
carried out in Brussels, as part of the Study, on 3 October 2016.

“17 Information collected through consultation of the Greek Consumer Ombudsman on 12 May 2016.

418 E g.: multi-country platforms (Wimdu, Wallapop, Airbnb, Uber); national platforms: Denmark (GoMore), Estonia (Taxi-
fy), Italy (Homeaway), Malta (Second Hand), Portugal (Oxl), Spain (Socialcar).

419 E g. Spain (Information collected through consultation with national stakeholders: Catalonian Competition Authority, 26
May 2016; National Commission on Markets and Competition, 26 May 2016; Representative of the Government, 13 June
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Grounds on the basis of which the Slovenian Hotel ‘Slon’ accused Airbnb of unfair

420

competition

e Taxes: apartments rented through the platform neither pay tourist taxes, nor
other taxes - The competent Financial Authority of the Republic of Slovenia
(FURS)*! established that taxes must be paid when renting property via
Airbnb;

e Insurance: guests are not insured for any possible damage that they may
cause during their stay;

e Security: rented apartments are sometimes not equipped with fire alarms
and other security measures. According to Article 14 of the Hospitality Indus-
try Act, natural persons who do not act in a professional/commercial capacity
can rent out rooms only occasionally (not more than 5 months in a calendar
year) if the apartment does not have more than 15 rooms and is registered
in the Commercial Register of the Republic of Slovenia. In practice, such reg-
istration is very rare. The lack of registration is also common when apart-
ments are rented in a traditional way (not via online platforms). Neverthe-
less, it seems that when it comes to Airbnb, registration is even less com-
mon.

Until now, it seems that it will depend on the discretion of the courts to determine
whether online sharing economy platforms fall within the definitions set out by sector-
specific legislation and, thus, should comply with their corresponding legal require-
ments.

Similar cases have been reported in the transportation sector regarding, overall, Uber
Pop or Uber X. For instance, in Bulgaria, the Commission on Protection of Competition,
in its decision of 30 June 2015, highlighted that UberX has all the features of a profes-
sional taxi-service activity. Nevertheless, the platform does not require UberX-drivers
to comply with the requirements of Bulgarian law regarding licensing requirements for
professional taxi drivers. Consequently, according to the Bulgarian Commission, UberX
violates rules of fair competition and the good faith expected in business practices (by
avoiding the licensing procedures, inspections and associated expenditures) for the
purpose of gaining an unfair advantage and related economic benefits.*%?

2016; Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June 2016).

420 ‘Booking in Airbnb se zajedata v prihodke hotelirjev’, Gradbenistvo website, available at
http://gradbenistvo.finance.si/8838336.

421 pccording to the Personal Income Tax Act (Zakon o dohodnini), taxes apply to income received from renting out the
apartment.

422 CPC decision no. 540 of 30 June 2015. Similar cases have been reported for e.g. in Germany (case 3-08 O 136/14, 18
March 2015), France (UberPop France - 17 Mars 2016, Lilles’ First instance Court) and the Netherlands
(ECLI:NL:CBB:2014:250, Court (Rechtbank) Zwolle-Lelystad 14 March 2007, Rechtspraak.nl, NJF 2007, 297, IER 2007, 73,
note Struik, H., WBP 2009/89).
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6 Legal and policy initiatives

This Section provides an overview of relevant legal and policy initiatives being pursued
at EU and national levels e.g. plans for the adoption of guidelines or legislative initia-
tives in the pipeline. Any stakeholder recommendations in this respect are also high-
lighted in Section 6.3 below.

6.1 EU initiatives

At EU level, the main and most recent policy document dealing with the issues raised
by the sharing economy phenomenon with regard to the application of existing legal
frameworks is the European Commission’s Communication ‘A European agenda
for the collaborative economy’ of 2 June 2016.%?* The European Commission’s
Communication highlights that the blurred confines between individuals acting in a
private capacity and individuals acting in a commercial/professional capacity combined
with the fragmentation of the regulatory approaches adopted at national and local lev-
els (see Sections 3.1, 3.2 and 3.3 of this Report), generates uncertainty over the
application of existing rules. As described in Section 3.1.2, the vagueness of the
distinction between traders and consumers could be particularly detrimental for con-
sumers who might not be aware of the nature of the transactions concluded
through the platform, as well as of the applicable legislation. Furthermore, in
online C2C contracts, other possible consumer protection issues could arise from in-
formation asymmetries caused by the fact that the parties do not physically meet
and do not have the same knowledge of the conditions set out in the contract as the
counterparty. Such information asymmetries could also concern the relationship be-
tween the platform and the peers, as the peers might not have sufficient understand-
ing of the platform’s Terms and Conditions (see Section 5.1). The European Commis-
sion’s Communication, therefore, provides legal guidance and policy orientation to
consumers, businesses and public authorities when engaging in the sharing economy,
by addressing concerns over their rights and obligations. In particular, the European
Commission’s Communication highlights that whenever an online platform qualifies as
a trader and engages in commercial practices, the professional diligence duty set out
by the UCPD would apply. Therefore, platforms should

‘enable underlying service providers that qualify as traders to comply with EU
consumer and marketing law, for example by designing their web structures to
make it possible for third party traders to identify themselves as such to plat-
forms users. In addition, they could also clearly indicate to all users that they
will only benefit from protection under EU consumer and marketing laws in

their relation with traders’.***

As highlighted under Section 3 of this Report, national regulatory approaches to C2C
transactions differ from one Member State to another. In a number of Member States
sector-specific provisions applicable to the accommodation and transport sectors do
set out either authorisation and licensing requirements that apply also to C2C transac-
tions (concluded by peers through online platforms) or thresholds that help to distin-
guish between traders/professionals and consumers (see Section 3.1.2). The European
Commission’s Communication highlights that in order to assess whether a market
access requirement is non-discriminatory, justified (i.e. necessary to attain ‘an
overriding reason relating to the public interest’),**® and proportionate (i.e. ‘the ob-

423 European Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016)
356final, supra.

424 1bid., p. 10.

425 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on 0] L 376, 27 December
2006, pp. 36-68, available at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006L0123&from=EN).
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jective pursued cannot be attained by means of a less restrictive measure’)*?® in the
meaning of Article 9 of the SD and of Articles 49 and 56 of the Treaty on the Function-
ing of the European Union (TFEU), it is necessary to distinguish between professional
providers and private individuals operating on an occasional basis. Although EU legis-
lation does not expressly clarify such distinction within the sharing economy scenar-
i0,%” the European Commission’s Communication provides a number of indicators that
could help in assessing, on a case-by-case basis whether a transaction is B2C or C2C.
These elements are: i. the frequency of the services; ii. the profit-seeking mo-
tive; and ii. the level of turnover. They reflect the criteria set out by the UCPD
Guidance to address the issue of whether someone qualifies as a ‘trader’ under the
UCPD (see Section 3.1.2 of this Report). The analysis carried out at national level
shows that issues relating to the distinction between traders and consumers are gen-
erally not adequately addressed at national level (see Section 3.1.2), generating legal
uncertainty over the applicability of the existing legal frameworks to specific transac-
tions.

With regards to the applicability of market access requirements to online platforms,
the European Commission’s Communication establishes criteria to determine the
level of control or influence of the platform over the transactions concluded
by its users on the platform itself and, hence, assists in assessing whether or not a
platform should be considered as also providing the underlying service (e.g. transport
or short-term rental service - in addition to an information society service). These cri-
teria are: i. whether the platform sets the final price to be paid by the user, as the
recipient of the underlying service; ii. whether the platform sets terms and conditions
that determines the contractual relationship between the provider and the user; and ii.
whether the platform owns the key assets used to provide the underlying service. Fur-
thermore, the information collected through the Country Reports showed that in the
relationship between the platform and its users, the platform’s responsibility and its
obligations towards the peers are not completely clear and have been subject of vari-
ous interpretations (Section 3.3.2 of this Report). The European Commission’s Com-
munication clarifies that the applicability or not of the liability exemption regime
set out by Article 14 of the ECD to online platforms depends on the activity carried out
by the platform itself: the liability exemption is exclusively limited to the hosting ser-
vices offered by the platform (in the meaning of Article 4 of the ECD) and only applies
when the platform operates in a merely technical, passive and automatic way.428

Furthermore, the European Commission’s Communication establishes that the Com-
mission intends to set out a framework to monitor the legal, economic and busi-
ness developments within the sharing economy scenario which will include four
tools:

e Periodic surveys of consumers and businesses on the use of the collaborative
economy.
e Ongoing mapping of regulatory developments in Member States.

e Stakeholder dialogue in the framework of the Single Market Forum, with twice
yearly forums to assess sector development on the ground and to identify good
practices.

e The results of the monitoring of the collaborative economy will be summarised
in the Single Market Scoreboard.**

426 1bid.

427 European Commission, Communication, ‘A European agenda for the collaborative economy’, 2.6.2016, COM (2016) 356
final, supra, p. 5.

428 Ibid., p.9.
429 1bid., p. 15.
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6.2 National initiatives

Table 12 below provides an overview of the types of legal and policy initiatives that
have been already adopted by the Member States, as well as of any other national
initiative in the pipeline. In Table 12, while hard law initiatives (i.e. initiatives involving
the official and regular approval of legislation) are classified under ‘Existing legal ini-
tiatives’, soft law instruments, such as non-binging recommendations or guidelines,
are included under ‘Existing policy initiatives’. Whenever the initiative has not been
adopted vyet, it is classified under ‘Initiatives in the pipeline’. The existing legal and
policy initiatives have been sub-classified in two groups, distinguishing between those
initiatives which contain measures addressing the sharing economy generally and
those initiatives which are sector-specific. Initiatives with measures aiming at, for ex-
ample, introducing general obligations for sharing economy platforms are found within
the first group. Initiatives targeting, for example, licensing or tax requirements in a
specific sector are included in the second group.
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6.2.1 Existing legal and policy initiatives

This Section gives an overview of the legal and policy initiatives already adopted at
national, regional or local levels to tackle the sharing economy phenomenon. In most
Member States that adopted such initiatives, their specific focus is not the sharing
economy phenomenon as a whole, but rather specific issues (such as taxation - see
under Section 3.1.2.1 tax thresholds introduced by national rules in some Member
States) in those sectors where the sharing economy seems to be more active and the
competition with ‘traditional’ businesses is particularly high (transport and accommo-
dation). These initiatives often seek to extend the licensing and tax requirements set
out by sector-specific legislation (see Section 3.2.2) to sharing economy actors. Some
national and local initiatives in the transport and accommodation sectors are reported
below (e.g. Hungary, Latvia and the United Kingdom). In Belgium, France, Italy and
Spain, legal and policy initiatives that address the phenomenon of the sharing econo-
my as a whole have been identified. The initiatives adopted in Belgium, Spain, Hunga-
ry, Latvia and the United Kingdom are briefly described below. The French Reform of
Contract Law is described in Section 3.2.1 of this Report. Various aspects of the Italian
‘Sharing Economy Act’ are described under Sections 3.3.1, 5 and 6.2.2.

Belgium

A consortium of European consumer associations from Belgium, Italy, Portugal and
Spain, led in Belgium by the consumers’ protection organisation Test Achats/Test
Ankoop, and the network of sharing platforms Netwerk Bewust Verbruiken**® have
recently released a policy paper outlining concrete recommendations for online plat-
forms facilitating P2P transactions and policy makers aiming to promote the sharing
economy.**! The objective is twofold: i. to ensure that users are fully and adequately
protected while engaging in C2C transactions concluded through online platforms; ii.
to improve the quality of P2P relations and the quality of the services provided by plat-
forms. The box below reflects the main recommendations found in this policy paper.

Selected recommendations developed by Test-Achats/Test Ankoop in the policy paper
‘Collaboration or Business? Collaborative consumption: From value for users to a soci-
ety with values’, 2016

e Every platform should set out easily understandable interaction rules that are
also clearly visible to users.

e Platforms should verify that providers have adequate insurance cover in place
or provide adequate insurance policies where necessary. For instance, trans-
portation platforms should make sure that drivers offering their services have
adequate insurance, as standard car insurance might not cover such activities.
Similarly, accommodation platforms should offer providers insurance cover for
possible damages to properties.

e Platforms should inform all users about the applicable consumer legislation in
their sector of operation and country, as well as about the platform itself, the
activity they are involved in, and their rights (e.g. cancellation policies, privacy
information). Such information should be clearly expressed and easily under-
stood, and its compliance simplified as much as possible.

e As the legal nature of a transaction depends on the status of the provider (peer
or professional), platforms should develop filters or appropriate tools, so that
the consumer always knows the status of the party (peer or professional pro-
vider) they are dealing with.

e Platforms should create reliable trust systems, including control mechanisms
such as cross peer review (e.g. a review is not published until the other party

430 Netwerk Bewust Verbruikern, available at: http://www.bewustverbruiken.be/.

431 oCu, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, *Collaboration or Business?
Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, 65.
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Selected recommendations developed by Test-Achats/Test Ankoop in the policy paper

‘Collaboration or Business? Collaborative consumption: From value for users to a soci-
ety with values’, 2016
has also provided one) and user identity verification. Furthermore, users should
made be able to 'own' their own virtual reputation, so as to re-use it in other
platforms to prove their reliability.

e Effective mechanisms for redress should be improved and/or developed. Such
mechanisms should provide good tracking of conflict resolution and proper rec-
ords of the solutions agreed between the parties. The introduction of alterna-
tive dispute resolution systems would also be a welcome development, as this
tends not to be employed in P2P conflict resolution.

In addition, Test-Achats/Test Ankoop has also called for legislators and policy makers
to develop a series of clear principles that are reported in the box below.

Selected principles for legislators and policy makers developed by Test-Achats/Test

Ankoop in the policy paper ‘Collaboration or Business? Collaborative consumption:
From value for users to a society with values’, 2016

e Itis necessary to clarify platforms' roles and responsibilities.

e Legislators should define the parameters that distinguish a private activity
from a professional activity. Ideally, such a consensus should work at Euro-
pean level.

e P2P collaborative consumption should not be over-regulated; P2P relation-
ships would benefit from being deregulated and simplified. On the other
hand, in B2C relationships, the existing consumer regulations should be rein-
forced at institutional level and be respected by professional collaborative
consumption providers.

e Legislators should acknowledge ‘the prosumer’ as a new type of economic
actor. They should define simple rules delimiting tax and administrative obli-
gations for citizens that offer a non-professional service on an occasional ba-
sis.

¢ Governments should enforce compliance with the legal obligations that apply
to all collaborative consumption participants.**?

In addition, the network of consumer, environmental and development organisations
Netwerk Bewust Verbruiken released a paper on ‘65 measures for the sharing econo-
my in Flanders’ hoping to ‘inspire and encourage policy makers’ and request them to
take responsibility as ‘facilitator[s], supporter[s] and regulator[s] of the sharing econ-
omy’.433 The paper, written by seven experts in the field, provides a multidisciplinary
overview of the various challenges that sharing economy initiatives could encoun-
ter.*** The regulatory measures requested and proposed by the network include clear
rules on the level of turnover. However, most of the proposed measures aim to regu-
late non-profit sharing economy initiatives.

432 0CuU, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, ‘Collaboration or Business?
Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, 66.

°‘Share the Future, 65 measures for the sharing economy in Flanders' (Deel de toekomst, 65 maatregelen voor de
deeleconomie in een veerkrachtig Vlaanderen), Bewustverbruiken website, available at
http://www.bewustverbruiken.be/artikel/65-maatregelen-voor-devlaamse-deeleconomie; Roeselaer, T., ‘The sharing econ-
omy in Belgium: status and implications for entrepreneurs’ [2014] University of Liverpool, 8-9.

434 Roeselaer, T., ‘The sharing economy in Belgium: status and implications for entrepreneurs’ [2014] University of Liver-
pool, 8-9.
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Spain

Spain has adopted different legal and policy initiatives at national and regional levels.
The Spanish Ministry of Industry, Energy and Tourism recently released a report stat-
ing that platforms such as Uber and Airbnb may be controlled and sanctioned by the
Autonomous Communities.**> This argument is based on an interpretation of Article 16
of the Act on information society services and electronic commerce**® which regulates
the responsibility of electronic platforms hosting or storing data. At regional level,
the Catalan Government has recently approved the creation of a special commission in
charge of regulating the sharing economy at regional level. The Catalan Government
acknowledges the new figure of the ‘prosumer’ and wants to further regulate online
platforms’ rights and obligations. This new figure refers to the ‘professional consumer’
whose role has been consolidated by the development of new technologies. Digital
means, indeed, have empowered consumers, facilitating their access to parts of the
market that were traditionally reserved to businesses and transforming them in the
‘official’ reviewers of the products and brands they acquire, influencing other consum-
ers’ choices and leading demand.**” The first task entrusted to this special commission
is the elaboration of a report on the development of the sharing economy phenome-
non and its impact on the market (overall regarding the accommodation sector) that
will be presented before the Catalan Government.**® Spanish civil society is also very
active in the sharing economy scenario. The initiatives of Sharing Espafia, a collective
of innovative companies within the Spanish Association of Digital Economy (Asociacion
Espafiola de la Economia Digital) are described in the box below.

Selected principles for sharing economy online platforms developed by Sharing Es-

pafia in the ‘Code on principles and good practices of sharing platforms’#*°

Sharing Espafia aims to analyse and disclose the impact of sharing economy and
P2P business models on the market from a socio-economic perspective, as well as in
terms of sustainability and growth of the phenomenon. It developed a Code includ-
ing inspiring principles based on good practices identified among sharing economy
platforms. The Code is divided into five areas (promotion of the sharing economy;
honesty, integrity and trust; effective safety and attention; cooperation with the
public authorities; and fulfiiment and outreach) and enshrines thirteen principles.
These principles have a clear emphasis on the protection of users. For example, the
Code urges platforms to develop efficient and trustworthy review systems (Principle
6). It also states that platforms should encourage their users to provide their goods
and services with the highest possible levels of quality, safety and trust (Principle
9).

435 E| Mundo, ‘The Government enables the Communities to monitor and sanction platforms similar to Airbnb’ (E/ Gobierno
faculta a las comunidades para que vigilen y multen a plataformas como Airbnb) available at
http://www.elmundo.es/economia/2016/06/20/5766be36468aeb047a8b4664.html.

436 Act 34/2002, of 11 July 2002 on information society services and electronic commerce (Ley 34/2002, de 11 de julio, de
servicios de la sociedad de la informacién y de comercio electrénico) BOE, 12 July 2002.

437 Gunelius, S., for Forbes “The shift from CONsumers to PROsumers”, available at http://www.forbes.com/sites/work-in-
progress/2010/07/03/the-shift-from-consumers-to-prosumers/#63950c59543f.

438 An exact date for this presentation has not been set out yet. Government of Catalonia, ‘Agreement GOV/44/2016, of 5
April, for the development of the sharing economy in Catalonia and the creation of an inter-departmental commission on
sharing economy’ (ACORD GOV/44/2016, de 5 d'abril, per al desenvolupament de I'economia col-laborativa a Catalunya i de
creacié de la Comissié Interdepartamental de I'Economia Col-laborativa) available at
http://dogc.gencat.cat/ca/pdogc_canals_interns/pdogc_resultats_fitxa/?action=fitxa&documentld=722189&language=ca_E
S.

439 Website of Sharing Espafia, available at http://www.sharingespana.es/quienes-somos/. Sharing Espafia, ‘Code on princi-
ples and good practices of sharing platforms’ (Cddigo de principios y buenas practices de plataformas colaborativas), avail-
able at http://www.sharingespana.es/media/codigo-principios-buenas-practicas-sharing-espana.pdf.
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Hungary

As a result of a number of protests from taxi companies against Uber,**° Hungary
amended the Passenger Services Decree**! to extend the application of the mandatory
licensing requirements set out for taxi services to all individuals and business entities
offering occasional passenger transportation services. The scope of the Decree was
extended in order to cover the activities of Uber and its drivers.**?

United Kingdom

In the United Kingdom, private cars used for hire are required to obtain a Private Hire
Vehicle operator licence from the competent local authority or, if operating in London,
from Transport for London (TfL) - in addition to a driving licence and a vehicle li-
cence.***Taking into account the increasing number of private-hire vehicles in London,
and after several demonstrations from drivers of London’s black cabs, TfL proposed
new restrictions on the way private hire firms operate, as well as new measures to
increase safety standards and customer service.*** The TfL’s proposals include: i. in-
creasing 'hire and reward' insurance requirements; ii. requiring drivers to be able to
speak English; iii. guaranteeing that consumers are given both an estimate of the like-
ly fare before the journey starts and the driver’s identification requirements; iv. im-
proving record keeping by private hire operators which should provide information
about their drivers and vehicles to TfL to improve enforcement. In particular, as clari-
fied by TfL, drivers of private hire vehicles should take either an English proficiency
test or provide proof, such as a British school qualification, that they can meet the
required level of English. This measure would guarantee that Uber-drivers are able to
communicate with passengers to discuss a route, as well as to read and understand
important regulatory, safety and travel information. Uber, arguing that the require-
ment to provide a certificate showing that Uber-drivers have an intermediate level of
reading and writing is unnecessary and costly, won the right to take TfL to court over
new rules.**

The initiatives adopted in the accommodation sector mainly aim at extending licensing
and tax requirements to sharing economy platforms. However, in some instances,
this extension has resulted in making rules more flexible for all the actors operating in
the sector. For example, Section 44 of the 2015 Deregulation Act placed London
homeowners on the same legal footing as other homeowners by repealing outdated
sections of the Greater London Council (General Powers) Act 1973. The Greater Lon-
don Council Act of 1973 stated that the use of residential premises for temporary
sleeping accommodation up to 90 consecutive nights in London represented a change
of use of the premises and that planning permission would be required in this case.
Under the 2015 Deregulation Act, short term rentals (up to a maximum of 90 nights in
a calendar year) are now allowed. However, properties benefiting from the new flexi-

440 What is the problem of cab drivers? (Mi a bajuk a taxisoknak?), available at:
http://index.hu/gazdasag/2016/01/18/taxi/.

441 Governmental Decree no. 176/2015 on the passenger transport services offered for a fee (176/2015. (VII. 7.) Korm.
rendelet a személygépkocsival dij ellenében végzett kézuti személyszallitasrdl), Hungarian Official Gazette 99/2015.

442 Governmental Decree 8/2016 on the amendments of certain governmental decress related to transportation (az egyes
kézlekedési targyu kormanyrendeletek mddositasardl), Hungarian Official Gazette 15/2016.

443 These requirements emerge from the following pieces of legislation: London is covered by the Private Hire Vehicle (Lon-
don) Act 1998; the rest of England and Wales by the Local Government (Miscellaneous Provisions) Act 1976; Scotland is
regulated by the Civic Government (Scotland) Act 1982, as amended; and Northern Ireland by Road Traffic (Northern
Ireland) Order 1981, the Public Service Vehicles Regulations (Northern Ireland) 1985 and the Public Service Vehicles (Con-
ditions of Fitness, Equipment and Use) Regulations (Northern Ireland) 1995.

444 Available at: https://tfl.gov.uk/info-for/media/press-releases/2016/january/tfl-sets-out-plans-to-modernise-and-
enhance-london-s-private-hire-indust.

445 \Uber wins right to challenge driver English tests’, BBC’s website available at http://www.bbc.com/news/uk-england-
london-37247164.
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ble regime must pay council tax.**® Property and trading income will be included in the
tax-free allowance for individuals from April 2017. Consequently, individuals with
property or trading income will not need to declare or pay tax on the first GBP 1,000
they earn from each platform per year. If their income exceeds this, they will have to
declare their earnings, but can benefit by deducting the allowance first.**” Further-
more, the so called ‘Rent a Room Scheme’ set out a tax threshold of GBP 7,500 per
year (approximately EUR 8,419)**® below which resident landlords**° letting out their
own furnished accommodation (rooms or entire floor) can accede to a tax exemption
by opting into the scheme on their tax return.*°

Latvia

In Latvia, a memorandum of understanding was signed between the Ministry of Eco-
nomics and two major sharing economy platforms - Taxify and Uber - on 29 June
2016. This Memorandum will serve as ‘a solid base for constructive discussion about
the inclusion of ride sharing providers in Latvian transportation industry and their legal
framework’.*>!

Initiatives in the pipeline

This Section gives an overview of the legal and policy initiatives in the pipeline. Most
of these initiatives focus on specific issues affecting the transport and accommodation
sectors rather than tackling the sharing economy phenomenon as a whole. One nota-
ble exception to this trend is Italy’s so-called ‘Sharing Economy Act’ (Legislative Pro-
posal 3564/2016)* that aims to directly regulate sharing economy digital platforms.
The main points of Legislative Proposal 3564/2016 and the role of the Italian Antitrust
Authority (AGCM) are analysed in Sections 3.3.1 and 5 of this Report, respectively.
The Sharing Economy Act would specifically target sharing economy platforms*** and
related issues, boosting the national debate on sharing economy and probably con-
tributing to EU future initiatives on the matter.*** However, Legislative Proposal
3564/2016 has been mainly criticised for: i. not providing any criteria to classify shar-
ing economy online platforms as proper ‘service providers’ (traders) or as mere ‘hosts’
(intermediaries);** ii. the fiscal regime set out by Article 5 that would introduce a tax
threshold of EUR 10,000; iii. its ‘limited’ scope which: excludes the situation where the

446 “promoting the sharing economy in London: Policy on short-terms use of residential property in London”, February 2015,
Department for Communities & Local Government, http://www.parliament.uk/business/publications/written-questions-
answers-statements/written-statement/Commons/2015-02-09/HCWS267/

447 http://www.theguardian.com/technology/2016/mar/16/landlords-and-traders-receive-2000-tax-allowance-to-boost-
sharing-economy?CMP=twt gu

448 The tax threshold is GBP 7,500 from 6 April 2016. For the 2015 to 2016 tax year, the threshold was GBP 4,250.
449 Independently from the fact that the resident landlord owns or does not own the accommodation.

450 ‘Rent a room in your house’, Gov.UK website available at https://www.gov.uk/rent-room-in-your-home/the-rent-a-
room-scheme.

451 Information available on the website of the Ministry of Economics: https://em.gov.lv/en/news/10594-the-memorandum-
of-understanding-between-the-ministry-of-economics-uber-and-taxify-have-been-signed.

452 \leggeSharingEconomy, 2 marzo, ore 1430, Roma @Montecitorio’ Innovation Technology Parliamentary Intergroup web-
site, available at http://www.parlamentari.org/blog/2-marzo-roma-pdl-leggesharingeconomy-929.html

453 According to Article 2(1)(a) of the Sharing Economy Act, the sharing economy consists in ‘the economy generated by the
optimised and shared allocation of spatial and temporal resources, goods and services by digital platforms’.

454 Econopoly website, ‘The Legislative Proposal on sharing economy explained by who drafted it'('La proposta di legge sulla
sharing economy spiegata da chi I’ha scritta’), available at http://www.econopoly.ilsole24ore.com/2016/03/09/la-proposta-
di-legge-sulla-sharing-economy-spiegata-da-chi-lha-scritta/.

455 See: Collaboriamo, ‘Five observations (and a proposal) on the Sharing Economy Act presented at the Parliament’
(*Cinque osservazioni (e una proposta) sullo Sharing Economy Act presentato alla Camera’), (2016) available at
http://www.collaboriamo.org/cinque-osservazioni-e-una-proposta-sullo-sharing-economy-act-presentato-alla-camera/;
Altroconsumo, * Il consumo? E’ collaborativo’, December 2015, p. 20.
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platform is the employer of peer suppliers operating on the platform itself;**® confuses
collaborative economy and rental economy.**’

Selected sector-specific initiatives are described in the following paragraphs of this
Section.

Belgium

On 2 June 2016 the Minister in charge of the Digital Agenda proposed a Draft Law-
Programme under which the provision of services via online platforms accredited by
the government will receive a specific treatment.*”® The proposed Draft Law-
Programme has two objectives: i. to reinforce legal certainty; and ii. to create an in-
centive for experimental entrepreneurship. Furthermore, the Draft Law introduces a
new withholding tax of 20% on income below the threshold of EUR 5,000 gross per
year generated by P2P services via platforms accredited by the government (after de-
duction of 50% of gross income for professional costs) where the following conditions
are met:

e Services are exclusively provided to private individuals;

e The transactions between peers are concluded exclusively via an online plat-
form accredited by the government;

e The payment is executed exclusively through the online platform;

e The activity carried out by the service provider on the platform is a secondary
activity, i.e. it does not represent the provider’s main source of income.**°

According to the Draft Law, above this threshold, accredited platforms would fall under
the scope of the classic fiscal regime.*®® Furthermore, these new tax rules would not
apply to income from renting out movable or immovable goods and passenger
transport services. Peers using platforms such as Airbnb, Cambio and Uber,
therefore, would be out of the scope of such rules. The relevance of this initiative,
however, lies on the fact that the earning threshold of EUR 5,000 gross per year could
potentially help clarify the distinction between individuals acting in a private capacity
and individuals acting in a professional or commercial capacity (thresholds developed
on a sector-specific basis by other Member States are analysed in Section 3.1.2.3 of
this Report).**!

Another important legal initiative which might be realised at local level in Belgium in
the transport sector, is the new Taxi Plan developed by the Minister for Mobility of

456 Tt could be argued that, for example, Uber-drivers should be classified as employees of the platform rather than free-
lance professionals. See: ‘Sharing economy, all the gaps of the Italian Legislative Proposal’ (*Sharing economy, tutti i limiti
della proposta di legge italiana’) Agenda Digitale website, available at http://www.agendadigitale.eu/smart-cities-
communities/sharing-economy-tutti-i-limiti-della-proposta-di-legge-italiana 2057.htm; Collaboriamo, ‘Five observations
(and a proposal) on the Sharing Economy Act presented at the Parliament’, supra; Antonio Aloisi and Francesco Russo ‘The
Sharing Economy Act pretends to be Italian, but luckily (or unluckily) it is not’, supra.

457 'Sharing economy, all the gaps of the Italian Legislative Proposal’, Agenda Digitale website, supra. See definition of
*sharing economy’ pursuant to Article 2 of Legislative Proposal 3564/2016 under Section 1.1.2 of this Report.

458 Draft Law-Programme of 2 June 2016, House of Representatives Doc 54-1875/001.

459 Draft Law-Programme of 2 June 2016; ‘Lower charges for those exercising a complementary activity in the collaborative
economy’ (Baisse des charges pour les personnes qui exercent une activité complémentaire dans I’économie collaborative),
Minister for Digital Agenda website, available at: http://www.decroo.belgium.be/fr/baisse-des-charges-pour-les-personnes-
qui-exercent-une-activit%C3%A9-compl%C3%A9mentaire-dans-1%E2%80%99%C3%A9conomie; ‘Providers of the collabo-
rative economy pampered by the taxman?' (Les prestataires de I"économie collaborative choyés par le fisc ?), La Libre
website, available at: http://www.lalibre.be/economie/digital/les-prestataires-de-l-economie-collaborative-choyes-par-le-
fisc-5734b01435702a22d74bf8f6, 'Airbnb, BlaBlaCar Menu Next Door ... The government wants to tax the collaborative
economy' (Airbnb, BlaBlaCar, Menu Next Door... Le gouvernement veut taxer I'économie collaborative), RTBF website,
available at: https://www.rtbf.be/info/economie/detail airbnb-blablacar-menu-next-door-le-gouvernement-veut-taxer-I-
economie-collaborative?id=9264980.

460 Draft Law-Programme of 2 June 2016.

461 #EcoCollab : Belgium, an inspiration for France ?’, the Droit du Partage website.
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the Brussels-Capital Region and its government in February 2015 that will be prob-
ably adopted in Autumn 2016.%®3 This Plan aims, inter alia, to set up a general regula-
tory framework applicable to the transport sector, including remunerated ridesharing
services facilitated by smartphone applications such as UberX.*** The Minister has al-
ready announced that online platforms offering these new types of passenger
transport services would have to fulfil similar conditions to those imposed on the taxi
sector.*®®> The box below reports some of the announced measures for online platforms
facilitating P2P transport services and non-professional drivers operating through such
platforms.

points of the Belgian Taxi Plan for Brussels-Capital Region

e Only platform providers recognised by the Brussels-Capital Region will be au-
thorised to provide such service. The authorisation will be delivered once
the platform provider has fulfilled all legal requirements. These legal condi-
tions have not been decided yet.

e The new services will not obtain ‘the same privileges as the taxi sector’ (no
further details are specific in the plan).

e The platform provider is obliged to hold a register of every driver, car and
journey carried out. The taxi, fiscal and social inspections have the right to
consult the registers.

e Responsibility for the implementation of the obligations will be borne by
the platform provider that in case of infringement of the law will be subject
to heavy sanctions.

e The drivers must be registered by the platform, must be aged 21 or old-
er and hold their driving licence for at least three years. In addition, the
platform provider must annually monitor that drivers have a certificate of
good conduct.

e Transport services can never exercise this activity on a full-time basis.
Drivers can do so only as a ‘complementary activity’ to their main profes-
sional activity.

e The driver is responsible for their client’s insurance and the security of
the car.

e Rates can be set by the peer provider but must be clearly communicated
to the client. Differences of more than 25 percent of the advertised rate
must be justified.

e Customers must have the possibility to share their journeys.*®®

With regards to the accommodation sector, while some of the initiatives in the pipe-
line identified in some Member States aim at extending to individuals occasionally
renting out their properties through online platforms such as Airbnb the licensing and

462 The Minister for Mobility of the Brussels-Capital Region website, ‘Le plan taxi mise sur un service convivial et fiable’,
available at: http://fr.pascalsmet.be/articles/mobilite/le-plan-taxi.

463 Information received from Cabinet of the Brussels Mobility Minister, 30 June 2016.

464 The Minister for Mobility of the Brussels-Capital Region website, ‘Le plan taxi mise sur un service convivial et fiable’,
available at: http://fr.pascalsmet.be/articles/mobilite/le-plan-taxi.

465 The Minister for Mobility of the Brussels-Capital Region website, ‘Le plan taxi mise sur un service convivial et fiable’,
available at: http://fr.pascalsmet.be/articles/mobilite/le-plan-taxi.

466 The Government of the Brussels-Capital Region, ‘Note - Passenger transport services Plan 2015-2019’ (Note de Principe
- Plan de transport rémunéré de personnes 2015-2019) (2015) available at:
http://fr.pascalsmet.be/media/attachments/15/03/Note-de-principe---Plan-de-transport-r_mun_r_-de-personnes-2015---
2019.pdf.
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tax requirements set out by the existing legislation applicable to professional touristic
accommodation services (see, for example, Hungary below), other Member States aim
to make such legal requirements more flexible. For instance, the Belgian Flemish
Region recently adopted Decree of 27 January 2016 on tourist accommodation,*®’
scheduled to enter into force in 2017, to favour the reduction of the heavy-handed
formalities applying to private individuals operating ‘home-sharing’. The Decree will
revoke the system of prior authorisation and replace it with a simple notification re-
quirement to the competent authorities. As regards collaborative platforms, this future
Decree goes one step further than the Brussels Ordinance on Touristic Accommoda-
tion*®® as it also imposes obligations on intermediaries such as platforms and booking
offices. For instance, authorities will require online platforms to provide them with per-
sonal data of their users to carry out specific controls. In other instances, initiatives
aim at clarifying the applicable requirements. In Finland, for example, the Minis-
try of Employment and the Economy has attempted to clarify the rights and duties of
P2P accommodation providers in a set of guidelines published in April 2016. This guid-
ance document outlines the statutory duties of accommodation providers, some of
which distinguish between professionally provided services and those that are only
provided on an occasional basis: relevant statutory rules may include the idea of ‘pro-
fessionally’ providing services.*®°

Estonia

In the transport sector, the Estonian Chamber of Commerce and Industry identified
another positive development in the cooperation between ride-sharing platforms and
the Tax Office. The Estonian Tax Office is currently trying to develop a way to transmit
some information related to the transport services offered by these platforms (e.g.
drivers’ remuneration) to the tax office, so that it can be automatically entered into
the online tax declaration.*’® Another important legal initiative in the pipeline is the
Draft Bill on ride-sharing services (‘ride upon agreement’) - such as those offered by
UberPop, which has been under consideration in the Estonian Parliament since Febru-
ary 2016.*! The box below summarises the main points of the expected reform.

points of the Estonian Draft Bill amending the Public Transport Act

e Section 5(1) of the Draft Bill defines the ‘ride upon agreement’ as an
agreement where one of the contracting parties binds itself to transport the
other party from one place to another by car (which must not have more
than nine seats). The transportation of persons carried out on the basis of a
‘ride upon agreement’ is neither an occasional service nor a professional taxi
service. The transportation service is ordered through an electronic system
which meets the requirements provided in Section 532 (7) (e.g. the agree-
ment needs to include a car insurance).

e The Draft Bill should complement Section 1 para. 9 of the Public Transport
Act*’? with a provision excluding ride-sharing services from the scope
of application of the Public Transport Act. The Draft Bill would also mod-

467 'The Flemish Housing Decree’ (Het Vliaamse logiesdecreet 2016), the Lexalert website, available at:
http://www.lexalert.be/nl/article/het-vlaamse-logiesdecreet-2016.

468 Ordinance of 8 May 2014 ‘on tourism accommodation’ (Ordonnance relative a I'hébergement touristique), Government
Gazette 2014-05-08/50.

469 Finish Ministry of Employment and the Economy, available at:
https://www.tem.fi/files/45129/3 2016 ohjeita kotimajoitusta tarjoavalle 25042016 WEB.pdf.

470 Information collected through consulatation with the Estonian Chamber of Commerce and Industry on 9 June 2016.

471 Draft Bill No. 188 SE on amending the Public Transport Act, available at:
http://www.riigikogu.ee/tegevus/eelnoud/eelnou/17074c56-bf09-477f-befb-
a6e4ea86461f/%C3%9Chistranspordiseaduse%20muutmise%20seadus/.

472 public Transport Act (Uhistranspordiseadus), RT I, 23.03.2015, 2, available at
https://www.riigiteataja.ee/en/eli/529032016002/consolide.
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Main points of the Estonian Draft Bill amending the Public Transport Act

ify Section 2 of the Public Transport Act so as to explicitly exclude ride-
sharing services from the definition of ‘public transport’. Ride-sharing
services would be regulated by Sections 635 ff. of the Estonian Law of Obli-
gations Act*’? (provisions on the letting of work). Consequently, no li-
cence would be required.

Hungary

The Hungarian Government is planning to establish a registration duty for all the
owners of accommodation rented out through online P2P platforms facilitating the
sharing or renting of accommodation, such as Airbnb. Service providers will only be
able to create an account on Airbnb if they provide the registration number they ob-
tained from the competent authority. A draft regulation is not available yet.**

Regarding tax obligations, the Hungarian Government plans to develop a simplified
way of taxation to encourage private individuals who rent out their properties on
online platforms such as Airbnb to register their property. The idea is to make them
pay a lump sum once a year based on the floor area of the property (cc. EUR 5/m?).
By enhancing the registration of more properties, the Government also seeks to en-
sure that these properties comply with the safety standards set out by the Tourism
Accommodation Decree*’® and to facilitate inspections. The new law is expected to be
drafted and adopted by the end of 2016.%7®

6.3 Stakeholder recommendations

A stakeholder consultation was carried out in all Member States with relevant repre-
sentatives including, for example, public consumer protection authorities; bodies re-
sponsible for the enforcement of specific Directives; national consumer organisations;
data protection supervisors; consumer ombudsmen. The main stakeholder recommen-
dations relevant to possible initiatives in relation to the sharing economy activities
falling within the scope of this Study are reported below.

Some stakeholders consider it unnecessary to legislate as there is already legisla-
tion in place that would be applicable to both C2C transactions and online platforms
facilitating P2P transactions (see Sections 3.2 and 3.3, respectively). Additionally,
these existing regulatory frameworks are completed by the non-legislative measures
adopted by individual platforms in their Terms and Conditions (see Section 4 of this
Report).*”” The Lithuanian Ministry of Justice, for example, noted that it is rather diffi-
cult to assess whether more detailed regulation of online platforms and P2P transac-
tions facilitated by these platforms would bring any advantage to consumers. On the
contrary, overregulation could have the undesired effect of hindering the development

473 Estonian Law of Obligations Act (Véladigusseadus), RT 1 2001, 81, 487, available at
https://www.riigiteataja.ee/en/eli/528032016012/consolide.

474 Information provided by the Hungarian Authority for Consumer Protection, 20 April 2016.

475 Governmental Decree no. 239/2009 on the conditions of operating tourism accommodations and the procedural rules of
licensing such accommodations (a szallashely-szolgaltatasi tevékenység folytatasanak részletes feltételeirdl és a szallas-
hely-lizemeltetési engedély kiadasanak rendjérdl), Hungarian Official Gazette 148/2009.

476 It is expected to have an obligation to register Airbnb services (Regisztréciéhoz kétnék az Airbnb szolgélitatdst), available
at: http://magyaridok.hu/gazdasag/regisztraciohoz-kotnek-az-airbnb-szolgaltatast-525505/.

477 Information collected through consultation with national stakeholders (Spain: Blog Ecolaborativa, 24 May 2016; Spanish
Association of Digital Economy, 24 May 2016; Catalonian Competition Authority, 26 May 2016; National Commission on
Markets and Competition, 26 May 2016; Consumers’ and Users’ Organisation, 2 June 2016; Catalonian Government, Gen-
eral Directorate for Telecommunications and Information Society, 15 June 2016; Ireland: Lecturer of Law at NUI Galway,
14 June 2016; Finland: Consumer Ombudsman, 20 May 2016, and the Consumer Union, 18 May 2016).
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of the sharing economy.*’® Some, e.g. the Latvian authorities consulted, noted that
many of the potential issues raised by the sharing economy phenomenon (e.g. risks
for consumers stemming from information asymmetries - see Section 3.3.2 of this
Report) could be best addressed by self-regulatory measures.

Other stakeholders argued that while there should be no new legislation, a review of
the existing legislation would be welcome. In Spain, for example, stakeholders
agreed that consumer protection and e-commerce legislation should be reviewed.*”®
Overall, the sector-specific legislation applicable to C2C transactions should be revised
to remove obsolete requirements that are impeding the entry into the market of new
business models.”®® Some interviewees argued that if new regulation were to be
adopted, first a clear definition of what sharing economy is needs to be estab-
lished. Furthermore they argued that any new legislation applicable to online platforms
facilitating P2P transactions should be tailored to the business model that the platform
adopt and would depend on the extent to which the platform intervenes in the trans-
actions concluded between its users.*®! This is also argued by the Portuguese Associa-
tion for the Defence of Consumers according to which although the existing legal
frameworks applicable to C2C transactions and online platforms facilitating P2P trans-
action are adequate, it would be important to clarify the liability of the platforms that
determine the price of the transaction (or the criteria to set them out) or charge fees
for the additional services they offer.*8?

The British House of Lords Select Committee on EU Internal Market recently issued the
report ‘Online Platforms and Digital Single Market’*®® where it is recommended that:
‘Consumer protection law should be updated to require online platforms to be more
transparent about: i. Their obligations to consumers under consumer protection law;
ii. How they rank and present search results and ratings and reviews; iii. When they
undertake personalised pricing or price discrimination.’

It also warned that disruption of regulation by digital businesses will continue, requir-
ing, possibly, ‘an independent expert panel’, that ‘should be created to act as an
outlet for public and political concerns, subject these to rigorous scrutiny, and make
policy recommendations designed to accelerate the growth of the digital economy.’
Regarding the possible extension of consumer law requirements to C2C transactions,
the British Department for Business, Innovation and Skills is clear in stating that they
‘do not currently have any plans to extend the application of horizontal consumer law
to C2C transactions in general. The UK Competitions and Markets Authority are keep-
ing the issue under review but have not currently identified any evidence of a need to
intervene.’*®*

Other stakeholders interviewed consider that the regulation of the sharing economy
should be limited to the need to clarify the existing grey areas. A December 2015

478 Information collected through consultation with the Ministry of Justice on 28 April 2016.

479 Information collected through consultation with Blog Ecolaborativa on 24 May 2016; the Spanish Association of Digital
Economy on 24 May 2016; the Catalonian Competition Authority on 26 May 2016; the National Commission on Markets and
Competition on 26 May 2016; the Consumers’ and Users’ Organisation on 2 June 2016; and the Catalonian Government,
General Directorate for Telecommunications and Information Society on 15 June 2016.

480 Information collected through consultation with national stakeholders (Catalonian Competition Authority, 26 May 2016;
National Commission on Markets and Competition, 26 May 2016; Representative of the Government, 13 June 2016; Catalo-
nian Government, General Directorate for Telecommunications and Information Society, 15 June 2016).

481 Information collected through consultation with national stakeholder (Representative of the Government, 13 June 2016;
Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June 2016).

482 Information collected through consultation with the Association for the Defence of Consumers (Associacdo Portuguesa
para a Defesa do Consumidor) on 27 April 2016.

483 »Online Platforms and Digital Single Market”, 10" Report of Session 2015-2016, HL Paper 129
http://www.publications.parliament.uk/pa/ld201516/Idselect/ldeucom/129/129.pdf

484 HM Government Response to EU public consultation on Digital Platforms, BIS/16/74, p. 46, supra.
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information letter to the Finnish Parliament*®® linked to the Commission Communica-
tion COM(2015) 550,%%¢ observes that new legislation should not be considered with-
out significant evidence that demonstrates it is necessary.*®” The parliamentary com-
mittee on the economy in turn observed that*®® in relation to the emerging sharing
economy, even if no new legislation is required, potential lacunae in consumer protec-
tion and safety, as well as insurance aspects should be identified and explored.

Some stakeholders held that any new legal initiative should come from the EU. For
example, the German Federal Ministry of Justice and Consumer Protection published a
position paper on the regulatory framework for sharing economy where it argues that
the sharing economy should be regulated at EU level.*®® In particular, the Ministry is
already examining the question of the extent to which peer suppliers on platforms
may be classified as merely private or as ‘commercial’ parties (and therefore entre-
preneurs). Other focus points are: the transparency of the platform (information obli-
gations); the opportunity to introduce further legislation applicable to C2C transactions
(including eventual applicable minimum standards) and online platforms facilitating
P2P transactions.**® Latvian authorities would also support EU level action to avoid
fragmentation of the EU Digital Single Market where necessary.**! Spanish stakehold-
ers welcomed the European Commission’s Communication on ‘A European Agenda for
the collaborative economy’,**? agreeing that the initiative of setting basic common
principles should be the competence of the EU.*?> Most of them pointed out that this
process should be accompanied by national, regional or even local legislation were
needed to adapt it to the specific territorial needs and respecting the competences of
each authority and by self-regulation?®* from the platforms.**> Nonetheless, some
stakeholders highlighted that self-regulation by the platforms should never replace
regulation by the public authorities.**® Legislative authorities should understand that
instead of regulating specific, sector-based platforms, targeting a very isolated prob-
lem; they should be regulating horizontally.

485 Government report E 78/2015 vp ‘Valtioneuvoston selvitys: Komission tiedonanto: Sisémarkkinoiden péivitys: enemméan
mahdollisuuksia kansalaisille ja yrityksille’, 4 December 2015 (hereinafter E 78/2015).

486 Communication from the Commission to the European Parliament, the Council, the European Economic and Social Com-
mittee and the Committee of the Regions, Upgrading the Single Market: More opportunities for people and business, Brus-
sels, 28 October 2015, available at: https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-550-EN-F1-1.PDF.

487 E 78/2015, p. 3.
488 jpid.

489 position paper of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, online
intermediaries, data, cloud computing and the sharing economy market, 22 April 2016, supra.

490 \/ZVB, consulted on 31 March 2016, within its Diskussionspapier Teilen, Haben, Teilhaben - Verbraucher in der Sharing
Economy, p. 39-42.

491 Information collected through consultation with the Latvian Ministry of Economics on 16 April 2016.

492 Eyropean Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016) 3556
final, supra.

493 Information collected through consultation with national stakeholders (Catalonian Competition Authority, 26 May 2016;
Ouishare, 2 June 2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Government, 13 June
2016; Catalonian Government, General Directorate for Telecommunications and Information Society, 15 June 2016).

4% 1t is noted that, according to the 2003 Interinstitutional Agreement on Better Law-making, self-regulation is ‘the possi-
bility for economic operators, the social partners, non-governmental organisations or associations to adopt amongst them-
selves and for themselves common guidelines at European level (particularly codes of practice or sectoral agreements)’.
Interinstitutional agreement on better law-making, 0] C 321, 31/12/2003 P. 0001 - 0005, (2003/C 321/01), available at
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32003Q1231(01)&from=EN.

495 Information collected through consultation with national stakeholders (Interview with the Blog Ecolaborativa, 24 May
2016; Spanish Association of Digital Economy, 24 May 2016; Catalonian Competition Authority, 26 May 2016; National
Commission on Markets and Competition, 26 May 2016; Ouishare platform, 2 June 2016; Consumers’ and Users’ Organisa-
tion, 2 June 2016; Representative of Government, 13 June 2016; Catalonian Government, General Directorate for Tele-
communications and Information Society, 15 June 2016).

4% Information collected through consultation with national stakeholder (Interview with Commission on Markets and Com-
petition, 26 May 2016, Representative of the Government, 13 June 2016; Catalonian Government, General Directorate for
Telecommunications and Information Society, 15 June 2016).
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Most stakeholders agree on the need to establish a determining definition of ‘trader’ in
order to establish a clear-cut distinction between B2C and C2C transactions and, con-
sequently, apply the corresponding legislation. The box below reflects some of the
main positions across Member States:

Selected stakeholder reflections on the notion of ‘trader’ and the distinction between

B2C and C2C transactions

Germany

The Federation of German Consumer Organisations*®’ published a Discussion Paper on
consumers in the sharing economy*®® where it argues that the legal status of the peer
supplier should be clearly disclosed on the platform and that the platform should be
permanently responsible for verifying the legal status of its users.

The Federal Ministry of Justice and Consumer Protection also specified in a position pa-
per on the regulatory framework of the sharing economy?®® that it would be essential to
set out EU and national-level indicators to clearly distinguish between private individuals
occasionally operating on sharing economy platforms and individuals acting in a com-
mercial/professional capacity.

Spain

In Spain, most of the stakeholders interviewed agreed with the fact that the key issue is
to distinguish between situations where users act as private consumers and where they
act as professionals.’®® Some of the stakeholders stated that clarifying the distinction
betws%?n B2C and C2C transactions should be the starting point of any legislative initia-
tive.

UK

The UK has noted that ‘the distinction between an individual selling as a consumer and
an individual selling as a trader is becoming increasingly blurred. The UK Government
therefore clarified in the Consumer Rights Act (2015) that a trader means ‘a person act-
ing for purposes relating to that person’s trade, business, craft or profession...” and a
consumer means ‘an individual acting for purposes that are wholly or mainly outside of
that individual’s trade, business craft or profession’, so if the seller in a C2C transaction
was in fact a trader whose main income was their activity on the C2C platform, the B2C
rules would apply. If the seller was simply an individual selling something or offering a
service as a side line, the consumer law would not apply.’>°

497 verbraucherzentrale Bundesverband e. V., To Share, to have, to participate - Consumers in the Sharing Economy,
(Teilen, Haben, Teilhaben: Verbraucher in der Sharing Economy) (2015) available at
http://www.vzbv.de/sites/default/files/downloads/dvt15-positionen-vzbv-2015-06-29.pdf.

“%8yerbraucherzentrale Bundesverband e. V., To Share, to have, to participate - Consumers in the Sharing Economy,
(Teilen, Haben, Teilhaben: Verbraucher in der Sharing Economy) (2015) available at
http://www.vzbv.de/sites/default/files/downloads/dvt15-positionen-vzbv-2015-06-29.pdf.

499 position paper of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, online
intermediaries, data, cloud computing and the sharing economy market, 22 April 2016, supra.

500 Information collected through consultation with national stakeholders (Spanish Association of Digital Economy, 24 May
2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Government, 13 June 2016; Catalonian
Government, General Directorate for Telecommunications and Information Society, 15 June 2016).

501 Information collected through consultation with national stakeholders (Spanish Association of Digital Economy, 24 May
2016; Catalonian Competition Authority, 26 May 2016; National Commission on Markets and Competition, 26 May 2016;
Quishare platform, 2 June 2016; Consumers’ and Users’ Organisation, 2 June 2016; Catalonian Government, General Direc-
torate for Telecommunications and Information Society, 15 June 2016

502 HM Government Response to EU public consultation on Digital Platforms, BIS/16/74, p. 46, supra.
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7 Concluding remarks

The emergence and development of the sharing economy could have both positive and
negative effects on consumers. On the one hand, the use of new technologies by shar-
ing economy online platforms has the potential to enable efficient matching (e.g. re-
ducing costs and making private individuals able to monetise their under-utilised re-
sources), reduce information asymmetries and provide opportunities for new employ-
ment.”®® On the other hand, the sharing economy could blur the line between ‘traders’
and ‘consumers’, generating legal uncertainty over both the respective rights and obli-
gations of parties to C2C transactions concluded through online platforms and the lia-
bility of such platforms.>®* This legal uncertainty could eventually hinder consumer
protection, hamper ‘the development of the collaborative economy in Europe’ and pre-

vent ‘its benefits to materialise fully’.>®

The Legal Analysis shows a lack of consensus as regards the way forward: while some
stakeholders (including, in particular, representatives of online P2P platforms) claim
that any new legal or policy initiative would represent an unnecessary regulatory ob-
stacle to the development of online P2P markets, a variety of stakeholders call for EU
or national level initiatives aimed at allowing the sharing economy to fully reveal its
potential benefits for consumers (see Section 6.3). These initiatives could encompass:
clarifying the distinction between B2C and C2C transactions in order to enhance legal
certainty; ‘modernising’ the existing C2C legislation and effectively guaranteeing its
enforcement; introducing transparency requirements for online P2P platforms, includ-
ing rules clarifying the platforms’ responsibilities; filling possible gaps in the existing
relevant legislation through Codes of Conduct and measures adopted by individual
platforms.

The following subsections summarise the main issues identified and describe possible
solutions. As a general finding, the Legal Analysis shows that stakeholders tend to
favour waiting for relevant developments and initiatives at EU level in relation to the
sharing economy before intervening at national or local level in order to avoid a frag-
mented approach (see Section 6.3).°°° When considering the possibility of adopting
new legislation, it would be appropriate to investigate how existing rules apply to spe-
cific platforms and adopt a risk/harm-approach: only when there is a high risk of a
high impact damage, should ex ante regulation be adopted. In other cases, ex post
intervention is preferable in order not to hinder the development of new innovation
technologies or the entry of new economic operators on online P2P markets.>%’

503 Commission Staff Working Document accompanying the document Communication from the Commission to the Europe-
an Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, ‘A European
agenda for the collaborative economy’, supporting analysis, 2.6.2016, SWD (2016) 184 final, p. 6.

504 European Commission, Communication ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016)
356final, supra, p.2.

5050CU, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, ‘Collaboration or Business?
Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, p.2.

506 position paper of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, online
intermediaries, data, cloud computing and the sharing economy market, 22 April 2016, supra. Information collected
through consultation with the Latvian Ministry of Economics on 16 April 2016. Opinion shared by: the Latvian Ministry of
Economics consulted on 16 April 2016; the Catalonian Competition Authority, consulted on 26 May 2016; Ouishare, con-
sulted on 2 June 2016; the Spanish Consumers’ and Users’ Organisation, consulted on 2 June 2016; a representative of the
Spanish Government, consulted on 13 June 2016; the Catalonian Government, General Directorate for Telecommunications
and Information Society, consulted on15 June 2016

07 \Digital Platforms: an analytical framework for identifying and evaluating policy options’ (Digitale Platforms: een analyt-
isch kader voor het identificeren en evalueren van beleidsopties), website of the Second Chamber of the Dutch Parliament,
available at https://www.tweedekamer.nl/kamerstukken/detail?id=2015D50811. This argument was also made by some of
the stakeholders attending the European Consumer Summit of 17 October 2016 in Brussels.
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7.1 Nature of the transaction

The legal uncertainty generated by the difficulty in distinguishing between ‘traders’
and ‘consumers’ could arguably hinder consumer protection and is perceived as one of
the main legal issues affecting consumers operating in P2P markets. In online P2P
markets, private individuals might operate both as peer suppliers and as peer con-
sumers on the same online platform. Furthermore, businesses operating on online
platforms might qualify themselves as consumers to avoid the application of consumer
protection laws or stricter tax regulations. As highlighted in Section 3.1.2, indicators of
what constitutes a trader vary at national and local level, differ from sector to sector,
and are set out by several different means (e.g. national law, national case-law, legal
doctrine, policy documents, enforcement practice of competent authorities). Some
Member States have also developed national or local sector-specific thresholds that
help distinguish between professional and non-professional activities (see Section
3.1.2.3). In the transport sector, for example, the fact that the activity generates a
level of income lower than a certain threshold, could determine its qualification as a
non-professional activity and, consequently, exclude the application of the specific
legislation covering professional transport services. In the accommodation sector, the
‘regularity’ of the activity is generally considered as an indicator of its professional
nature, and temporal thresholds are set out in some Member States (at national or
local level). Furthermore, in some Member States, tax thresholds are used to assess
whether an individual is acting ‘professionally’ (see Section 3.1.2.1). For example, in
France, since 2016, the tax status of ‘micro-entrepreneur’ can be granted to sole trad-
ers who pay social security based on sales and do not exceed certain turnover thresh-
olds (see below and Section 3.1.2.1). When sector-specific or tax limits are exceeded,
the activity is presumed to be ‘professional’ or the individual is qualified as a ‘business’
for tax purposes and, consequently, sector-specific rules or the relevant tax regime
would apply.

The national level analysis shows that there is no consensus amongst stakehold-
ers on how to reduce legal uncertainty generated by the fragmentation of Member
States’ regulatory approaches to the development of national level indicators that help
distinguish traders from consumers.

e A first option could consist of defining, at EU level, a harmonised set of in-
dicators that help distinguish traders from consumers. As highlighted in
Section 6.1, EU legislation does not expressly clarify the distinction between
B2C and C2C transactions within the sharing economy scenario.’°® However,
the European Commission’s Communication of 2 June 2016 identifies in the
frequency of the services, the profit-seeking motive, and the level of turnover,
the elements on the basis of which to assess, on a case-by-case basis, whether
an individual is acting in a professional/commercial capacity or in a private ca-
pacity.®® These indicators reflect those listed by the UCPD Guidance,'° which
confirms that the qualification of an individual as a trader or a consumer must
proceed on a case-by-case basis. In most Member States the ‘continuity’ and
‘professional nature’ of the activity carried out constitute the two main ele-
ments against which it is assessed whether an individual is acting in a private
or professional capacity (see Section 3.1.2). The assessment of these two ele-
ments is normally conducted on a case-by-case basis by using indicators
that, while in a few Member States are set out by national legislation (see Sec-
tion 3.1.2.1), in most Member States are determined by national case-law, pol-
icy documents, legal doctrine and the enforcement practice of the competent

508 European Commission, Communication, ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016) 356
final, supra, p. 5.

S99 Ipid., p. 9.
510 YCPD Guidance, 25.5.2016, COM (2016) 320, supra, pp. 32-33 and 70-72.
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authorities, as well as by a combination of these instruments (see Section
3.1.2.2). According to some stakeholders, distinguishing between B2C and C2C
transactions by setting out a uniform definition of ‘trader’ would be more ap-
propriate than conducting this assessment on a case-by-case basis (see Sec-
tion 6.3).°! These stakeholders highlight that the lack of legal certainty could
increase the risk that ‘regulatory grey zones are exploited to circumvent rules
designed to preserve the public interest’.>'? The feasibility of establishing uni-
form indicators is however debatable as the suitability of these criteria remains
highly dependent on the national context, sector in question and area of law.

e An alternative option could consist in promoting legal initiatives at national
and local level aimed at setting out sector-specific or tax thresholds. As
highlighted above and in Sections 3.1.2.1 and 3.1.2.3, some Member States
have already developed sector-specific thresholds and/or tax thresholds that
help distinguish professional activities from non-professional activities, or busi-
nesses from private individuals for tax purposes. Furthermore, different initia-
tives already adopted by Member States in the transport and accommodation
sectors seek to extend licensing and tax requirements to peer suppliers operat-
ing on sharing economy platforms. For example, the Hungarian Passenger Ser-
vices Decree®!® was amended in 2015 to extend its licensing requirements to
individuals offering transport services on an occasional basis and, in the United
Kingdom, according to Section 44 of the 2015 Deregulation Act, for short term
rentals (up to a maximum of 90 nights in a calendar year) no permit is re-
quired and council tax must be paid®!* (see Section 6.2.1). In other instances,
initiatives aiming to make such legal requirements more flexible or to clarify
the requirements applicable to peer suppliers operating on online platforms,
have been adopted. For example, the Decree of 27 January 2016 on tourist ac-
commodation,®'® scheduled to enter into force in the Belgian Flemish Region in
2017, aims to replace the system of prior authorisation with a simple notifica-
tion requirement to the competent authorities for private individuals operating
‘home-sharing’ (see Section 6.2.2). Sector-specific or tax thresholds, however,
clearly diverge from one Member State to another (as well as from sector to
sector) and are not specifically set out to clarify the distinction between B2C
and C2C transactions from a consumer protection perspective. For example,
when a temporal threshold (applying in the accommodation sector) is exceed-
ed, the activity is presumed to be ‘professional’ and the licensing or authorisa-
tion requirements set out by the relevant sector-specific legislation would ap-
ply. However, it might not be possible to categorically state that consumer law
also becomes applicable. Furthermore, setting out sector-specific or tax thresh-
olds could arguably generate more legal uncertainty. For example, some stake-
holders oppose the introduction of earning thresholds (e.g. in the transport
sector)®!® arguing that they would not adequately guarantee that individuals
producing revenues exceeding the limit set out by law are actually acting in a

511 Information collected through consultation with national stakeholders (Spanish Association of Digital Economy, 24 May
2016; Consumers’ and Users’ Organisation, 2 June 2016; Representative of the Government, 13 June 2016; Catalonian
Government, General Directorate for Telecommunications and Information Society, 15 June 2016). See also: Position paper
of the Federal Republic of Germany on the regulatory framework for sharing economy platforms, online intermediaries,
data, cloud computing and the sharing economy market, 22 April 2016, supra.; HM Government Response to EU public
consultation on Digital Platforms, BIS/16/74, supra., p. 46; The principles for legislators and policy makers developed by
Test-Achats/Test Ankoop in the policy paper ‘Collaboration or Business? Collaborative consumption: From value for users to
a society with values’ are analysed under Section 6.2.1. of the Task 5 Report.

512 Collaboration or Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU, supra,
p.2.

513 Governmental Decree no. 176/2015 on the passenger transport services offered for a fee, supra.

514 “promoting the sharing economy in London: Policy on short-terms use of residential property in London”, supra, Febru-
ary 2015.

515'The Flemish Housing Decree’, supra., available at: http://www.lexalert.be/nl/article/het-vlaamse-logiesdecreet-2016.

516 Conclusions of representatives of online platforms facilitating P2P transactions and of other stakeholders attending the
Workshop that took place in Brussels, as part of the Study, on 3 October 2016.
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professional or commercial capacity (e.g. as professional drivers). Indicators of
what constitutes a trader should rather be flexible so as to allow assessing, on
a case-by-case basis, the real income earned and consequently apply ‘fair’ tax-
es and licensing/authorisation requirements.>!’

e Another option could be for national legislators to acknowledge ‘micro-
entrepreneurs’ or ‘prosumers’ as new types of economic operators.”® A
definition of ‘prosumer’ as ‘a private individual who provides, produces or
trades goods or services not related to their habitual business, trade or profes-
sion”!? has been developed by a consortium of EU consumer associations from
Belgium, Italy, Portugal and Spain, led in Belgium by the consumer protection
organisation Test Achats/Test Ankoop (see Section 6.2.1). Recognition of the
prosumer might address the need for a flexible approach to the qualification of
new sharing economy operators, taking into account that in online P2P markets
the role of the consumer is much more *fluid’ than in traditional markets.
Against this context, an interesting initiative was adopted in 2016 in France
where the two business statutes of micro-enterprise and auto-entrepreneur
were merged, and are now referred to as micro-entrepreneur®?® (see Section
3.1.2.1). The introduction of these new categories of economic operators, how-
ever, would raise the question of which legal regime would apply and what in-
dicators should be used to distinguish a ‘prosumer’ from a ‘traditional’ business
or consumer. The OECD observed that even where an individual operating
through P2P platforms technically qualifies as a ‘trader’, whether it is desirable
or not to apply the same rules designed for traditional businesses remains an
open question. Such individual (or micro-business) could lack the technical, le-
gal and organisational skills and resources necessary to comply with the exten-
sive requirements set out by consumer laws.*?! On the other hand, in France,
the turnover threshold varies depending on the type of business activity carried
out (which might be either a ‘service based business’/’professional’ activity or
an activity mainly consisting of 'commercial sales' - see Section 3.1.2.1).°? For
these reasons, before taking any legal initiative, it would be important to fur-
ther investigate which potential benefits and risks in terms of consumer protec-
tion and legal certainty could arise from the introduction of another category of
supplier or provider.

7.2 Issues related to existing c2c legislation

As highlighted in Section 3.2, general civil rules (such as the requirement for the par-
ties to act in good faith) and sector-specific legislation (where licensing or authorisa-
tion requirements apply to both B2C and C2C activities) may arguably ensure a basic
consumer protection in C2C transactions. Consequently, the fact that parties to C2C
contracts do not enjoy the same guarantees afforded to parties to B2C transactions
does not necessarily represent a deficiency in the legal framework. The legal rationale

517 Ibid. See also OCU, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, ‘Collaboration
or Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, 65.

518 See the initiatives of the Catalan Government described in Section 6.2.1. See also ‘Collaboration or Business? Collabora-
tive consumption: From value for users to a society with values’ [2016] OCU, supra, p. 7.

519 Collaboration or Business? Collaborative consumption: From value for users to a society with values’ [2016] OCU, supra,
p. 7.

520 \Déclaration de micro-entrepreneur (auto-entrepreneur)’ Service-Public-Pro.fr, Le site officiel de I'administration fran-
caise website, available at https://www.service-public.fr/professionnels-entreprises/vosdroits/F23264.

521 OECD, Digital Economy Paper No. 253, ‘Protecting consumers in peer platform markets. Exploring the issue’, 2016 Minis-
terial Meeting on the Digital Economy, Background Report, pp. 20-21.

522 As per the former ‘auto-entrepreneur’ regime, micro-entrepreneurs have a slight leeway enabling them to stay within
this new regime as long as they do not exceed the maximum turnover threshold (called ‘plafonds majors’) of: EUR 34,900
for ‘service based business’ and EUR 90,300 for ‘commercial sales’.

108



Exploratory study of consumer issues in online peer-to-peer platform markets

for consumer protection is linked to the diminished bargaining power of consumers
who typically depend on what professionals or businesses have to offer.>?*> Consumer
protection laws were thus originally designed to protect the consumer who, in B2C
transactions, is presumed to be in a weaker position ‘as regards both his bargaining

power and his level of knowledge’.>**

The national level analysis shows that the main issues concerning the existing C2C
legislation relate to its scarce enforcement, as well as the fact that, in most Member
States, it is not tailored to C2C contracts concluded online.

The general civil provisions applicable to C2C contracts were drafted before the rise of
the digital age and presume that the transacting parties meet in person and/or the
goods are physically present. Since in C2C transactions concluded online the parties
do not physically meet, the assumption that, as both parties are consumers, their re-
lationship is sufficiently balanced, might be not valid. According to the CJEU case As-
turcom, the weaker position held by the consumer in B2C contracts leads him to agree
‘to terms drawn up in advance by the seller or supplier without being able to influence
the content of those terms’.>* Although the CJEU’s decision specifically refers to B2C
transactions, this could also happen in C2C transactions concluded online, for example
where the contract’s terms and conditions have been pre-formulated by one of the
parties or by the platform.

e Against this background, it can be concluded that C2C transactions do not
necessarily require extra regulation if the identity of both parties as
consumers is clear and they have the same bargaining power. On the
other hand, in case of C2C contracts concluded online, it would be beneficial to
make the existing C2C legislation fit for digital purposes. For example, in
response to this concern, a recent amendment to the French Civil Code intro-
duced a new provision®%® setting out that unfair contract terms in ‘adhesion
contracts’ (i.e. contracts whose content has been pre-formulated by one of the
parties)®?’ are void. This civil provision applies to both B2C and C2C transac-
tions and it is particularly relevant for C2C contracts concluded online whose
terms and conditions, in many cases, are pre-formulated by one of the parties
(see Section 3.2.1).

Regarding the enforcement of the existing legal framework applicable to C2C transac-
tions, the Country Reports highlighted that, C2C transactions generally fall out-
side the competence of national consumer protection authorities. Moreover, in
a number of Member States, when national sector-specific rules apply to C2C transac-
tions (e.g. licensing requirements), these are not necessarily enforced by the sector-
specific authorities with respect to private individuals providing transport or accommo-
dation services on a non-professional basis.

¢ Expanding the competence of national consumer protection authorities
to C2C transactions could improve poor enforcement and enhance consumer
protection.>?®

523 University of Ghent, Mikael Aroutiounian, ‘The paradigm of the weaker party in EU consumer law: just a myth?’, 2011-
2012, pp. 12, 13.

524 C-40/08, Asturcom Telecomunicaciones SL v Cristina Rodriguez Nogueira [2009] ECR 1-09579. The CJEU explained the
rationale which is supposed to have influenced the European legislator when elaborating consumer protection law in para 29
of this case.

525 Ibid., para 29.

526 New Article 1171 of the French Civil Code, as amended by Ordinance No. 2016-131.

527 New Article 1110 of the French Civil Code, as amended by Ordinance No. 2016-131.

528 Conclusions of stakeholders attending the Workshop carried out in Brussels, as part of the Study, on 3 October 2016.
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The lack of enforcement is also due to issues related to dispute resolution, such as
the high cost and excessive length of civil proceedings compared to the average low
value of C2C contracts concluded online, combined with the general public’s low confi-
dence in, and limited awareness of, traditional dispute resolution mechanisms and the
available remedies (see Section 5.1). In other cases, the lack of enforcement practice
is simply due to the fact that the sharing economy phenomenon is not particularly rel-
evant at national level. With regards to transport services, for example, this is the
case in Malta and Luxembourg, where Uber or similar platforms do not operate and
ride sharing platforms are limited to transactions where passengers share the costs of
the ride rather than pay a fee.*?°

¢ Enforcement of C2C legislation might be improved by promoting the use of
faster and less costly resolution mechanisms than civil proceedings. In
case of cross-border C2C disputes up to EUR 2,000, in addition to national civil
procedures, the European Small Claims Procedure can be invoked (see Sec-
tion 5.1). At national level, the availability of small claims procedures for C2C
national-level disputes, as well as the definition of their scope of application
and possible thresholds, depends on the Member State. The effective use of the
European Small Claims Procedure to solve C2C disputes with a cross-border el-
ement, as well as the availability and functioning of national small claims
courts, and their applicability to C2C disputes that do not have a cross-border
element, however, should be further researched.

Online P2P platforms could also have a significant role in enhancing the enforcement
of existing legislation. The national level analysis shows that only a few online P2P
platforms (e.g. eBay, the Dutch platforms Huizenruil and Krijgdekleertjes, and the
Romanian platform Okazii.ro) make dispute resolution services available to their users
or explicitly indicate in the general Terms and Conditions which mechanisms are avail-
able at national and EU level to enforce C2C legislation (see Section 3.3.2). Further-
more, the Legal Analysis shows that the platforms’ lack of collaboration with
competent authorities might also hinder the actual enforcement of existing
C2C legislation. For example, Section 5.2 highlights that Airbnb refuses on privacy
grounds to disclose the identity of users who do not comply with the Amsterdam rules
on private holiday rentals (in particular with regards to the temporal threshold of 60
days - exceeding which the renting activity is presumed to be ‘professional’ and re-
quires a licence). Consequently, the application of the Memorandum of Understanding
concluded between the Municipality of Amsterdam and Airbnb results ineffective from
this point of view. The weak cooperation between the platform and the competent au-
thorities led to a scarce enforcement of the relevant municipal rules.

¢ Against this background, it can be concluded that the enforcement of existing
C2C legislation could be improved by: i. Requiring platforms to include infor-
mation on applicable legislation and redress mechanisms in their Terms and
Conditions; ii. Encouraging platforms to develop their own redress systems; iii.
Promoting stronger collaboration between online P2P platforms and competent
authorities to facilitate peer compliance with relevant tax regulations and to
counteract unfair competition.

7.3 Lack of transparency in online P2P platforms’ rules and practices

Regarding the relationship between the platform and the peers, apart from Italy and
France, which are discussing the possibility of new legislation to regulate sharing
economy digital platforms or, to at least impose certain new obligations and transpar-

529 see, for example, the declarations of the Luxembourgish Minister of Transport in: ‘Uber in Luxembourg, an unlikely
establishment’ (Uber au Luxembourg, une implantation improbable), 5’ Minute.lu website available at
http://5minutes.rtl.lu/grande-region/laune/645627.html.
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ency requirements on them (see Section 3.3.1), the other Member States do not cur-
rently have specific legislation on online platforms facilitating P2P transactions. As
highlighted in Section 3.3.1, among the national rules applicable to online platforms
facilitating P2P transactions are the provisions transposing the relevant EU consumer
acquis into national law. Articles 5, 6, 14 and 15 of the ECD are particularly relevant
and apply to cross-border transactions and to electronic transactions generally. Fur-
thermore, when the online platform qualifies as a ‘trader’ and engages in B2C com-
mercial activities, other EU Directives such as the UCPD and the CRD are also rele-
vant.

Some of the main concerns regarding the relationship between platforms and their
users relate to the lack of transparency in online P2P platforms’ rules and practices.
Certain initiatives identified at national level highlight the necessity to enhance the
transparency of platforms and the information they provide to consumers.>*° For ex-
ample, according to the recommendations included in a policy paper released in 2016
by the consortium of European consumer associations led by the Belgian Test
Achats/Test Ankoop, platforms should both create reliable trust systems, including
control mechanisms such as cross peer review and user identity verification, and de-
velop filters or appropriate tools, to always enable their consumers to know the nature
of the transaction that they are concluding (i.e. if the counterparty is a peer or profes-
sional provider).>3! In addition, Test-Achats/Test Ankoop called on legislators and poli-
cy makers to clarify platforms' roles and responsibilities.>** According to the European
Commission’s Communication of 2 June 2016 increasing transparency through online
inforng%tion could be also a tool ‘for unlocking the potential of the collaborative econ-
omy’.

As highlighted in Sections 3.3.2 and 4.2.1, in order to comply with the professional
diligence duty set out by Article 5(2) of the UCPD, platforms qualifying as ‘traders’ in
the meaning of Article 2(b) of the UCPD should enable their users to clearly state
whether they are acting as traders or as consumers and should inform them that
consumer protection legislation applies exclusively where the contract is concluded
with an individual acting in a commercial/professional capacity.’** The national level
analysis, however, shows that most platforms do not comply with this requirement
(see Section 3.3.2). As highlighted under Section 3.2.1, this could affect consumers
operating through online P2P platforms who might not be sufficiently aware of the fact
that certain important consumer rights such as the right of withdrawal without giving
any reason (Article 9 of the CRD) do not apply.The ability of parties to C2C transac-
tions to withdraw from a contract is more limited than in B2C transactions and would
need to justified under the general civil law provisions for example, the good pur-
chased is defective.

Apart from lacking transparency in providing information on the status of their
users, platforms usually do not adopt adequate trust tools to verify users’
identity (see Section 4.2.2). On the basis of the professional diligence duty and the
transparency requirements set out by Articles 5(2), 6(1)(b) and 7(4)(a) of the UCPD,
platforms’ liability should also extend to adequately ensuring their users’ identity so as
to not mislead them as to the origin of the reviews (e.g. creating the impression that

530 See, for example: the proposal for a Code of Conduct of the Portuguese consumer association DECO under Section 4.1;
the Italian ‘Sharing Economy Act’ and the French draft law for a Digital Republic described in Section 3.3.1; the policy paper
released by the consumers’ protection organisation Test Achats/Test Ankoop analysed in Section 6.2.1.

531 OCu, Altroconsumo, Deco Proteste, Test Achats/Test Ankoop, Cibersomosaguas, Ouishare, ‘Collaboration or Business?
Collaborative consumption: From value for users to a society with values’ [2016] OCU Ediciones, p. 65.

532 1hid., p. 66.

533 European Commission, Communication, ‘A European agenda for the collaborative economy’, 2.6.2016, COM(2016) 356
final, supra, p. 13.

534 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 123.
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reviews posted on the platform by fake profiles originate from real users).>3> The Legal
Analysis shows that most platforms only set out minimum identification requirements
(e.g. name and email address) that users must provide in order to use the platform.
This information, however, is normally not sufficient to actually verify the identity of
users. As a consequence of the lack of strict verification systems of users’ identity,
some users might provide false information or create fake accounts, a practice that
makes their detection by authorities extremely difficult (see Section 4.2.2).

Additionally, some stakeholders consider that as online P2P platforms’ users are often
unaware of the actual content of their Terms and Conditions due to their excessive
length and lack of clarity, platforms should make them more user-friendly. Initiatives
to this effect would be welcome to ensure that transacting parties are aware of the
terms they are signing up to.>*°

e It can be concluded that in order to ensure legal certainty and adequate con-
sumer protection, it would be important for platforms to improve or clarify the
information they provide to their users by: i. Enabling their users to clearly in-
dicate whether they are acting as traders or as consumers; ii. Clarifying that
consumer protection laws only apply when the transaction is concluded with a
trader (i.e. B2C transaction); iii. Adopting trust tools that help to adequately
ensure users’ identity and setting out stricter identification requirements at the
time of registration; iv. Informing their users about their rights and obligations,
in particular whether there is a right to withdrawal or to otherwise obtain a re-
fund v. Making their Terms and Conditions more user-friendly.

e It is worth noting that according to some stakeholders, identifying a uniform
set of rules applicable to all online P2P platforms would not be realistic. They
consider that any regulatory process should be accompanied by self-
regulation from the platforms.>*’ The Legal Analysis, however, shows that the
attempt to improve platforms’ transparency by adopting Codes of Conduct has
not yet received sufficient support by platforms. While in some cases online
platforms have not signed up to these voluntary codes (this is, for example, the
case of the ‘Manifesto’®*® developed by the Italian consumer association Altro-
consumo in 2015), in other cases, Codes of Conduct, although signed up to by
several platforms, do not specifically set out the transparency requirements
that platforms should adopt or the responsibilities they should assume (see
Section 4.1).

7.4 Issues concerning the liability of online P2P platforms

Most platforms exclude any liability in relation to the transaction between the
peers in their general Terms and Conditions and explicitly state that they are not a
party to such transactions (see Section 4.2.1). However, depending on the extent to
which the platform actively manages the contracts concluded by its users, the peers
may expect the platform to share responsibility with the user (e.g. in case of non-
performance or non-compliance of the performance, damages that might arise from

535 Ibid., p. 137.

536 Conclusions of stakeholders attending the Workshop carried out in Brussels, as part of the Study, on 3 October 2016. Stakeholders attendinq the European Consumer

Summit of 17 October 2016 in Brussels also emphasised this point.

537 Information collected through consultation with national stakeholders (Blog Ecolaborativa, 24 May 2016; Spanish Asso-
ciation of Digital Economy, 24 May 2016; Catalonian Competition Authority, 26 May 2016; National Commission on Markets
and Competition, 26 May 2016; Ouishare platform, 2 June 2016; Consumers’ and Users’ Organisation, 2 June 2016; Repre-
sentative of Government, 13 June 2016; Catalonian Government, General Directorate for Telecommunications and Infor-
mation Society, 15 June 2016).

538 ‘Manifesto per una sharing economy sostenibile e rispettosa dei diritti dei consumatori’, Altroconsumo website available
at https://www.altroconsumo.it/organizzazione/media-e-press/comunicati/2015/manifesto-per-una-sharing-economy-
sostenibile-e-rispettosa-dei-diritti-dei-consumatori.
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the transaction, the information published or stored by users on the platform, or tech-
nical problems). An OECD Paper of March 2016, highlights that the way consumers
perceive an activity could indirectly influence their behaviour.>* Such ‘impression to
the outside world’ could also concern the liability of the platform and its role with re-
gards to the contracts concluded by its users. Where the platform actively manages
these transactions (e.g. facilitating trust among peers by using or suggesting ID verifi-
cation systems, managing user reviews, mediating disputes) or governs them (e.g.
setting out contractual terms of the P2P transaction - including pricing or user insur-
ance as part of the transaction), it is more likely that its users have the impression
that the platform will also share a certain degree of liability. However, in most Member
States, the applicable legal framework does not set up such obligation and only gen-
eral civil law rules on contractual and non-contractual liability can apply.

e Against this background, a possible intervention could consist of further clari-
fying at EU level the interpretation of the liability exemption and, in
general, of already existing obligations arising from EU legislation (e.g. from
the professional diligence duty set out by Article 5(2) of the UCPD). It is noted
that some CJEU decisions®*® already give a restrictive interpretation of the lia-
bility exemption set out by Article 14(1) of the ECD (see Section 2.2). Accord-
ing to the CJEU’s case-law, the applicability of Article 14(1) depends on the ‘ac-
tive’ or ‘passive’ role of the platform with regards to the transactions concluded
between its users, and needs to be assessed on a case-by-case basis.”*! The
platform should not be deemed responsible where its role is ‘merely technical,
automatic and passive’.”*> However, where its conduct is ‘active’ and entails a
certain control (and knowledge) over the information stored or transmitted, the
platform cannot invoke the liability exemption set out by Article 14(1) of the
ECD. Furthermore, the UCPD Guidance further clarifies the applicability to
online platforms of the regime on exemptions from liability stating that plat-
forms cannot invoke the liability exemption with regards to contents that do
not consist of illegal information stored at the request of third parties or where
the platform has not complied with the professional diligence duty set out by
Article 5(2) of the UCPD.>*

¢ Online P2P platforms’ responsibilities could also be clarified by taking legal in-
itiatives at EU level. Depending on the services offered (as well as on the
platform’s evolution), an online P2P platform could, at the same time, operate
both as a mere virtual space where peers meet to conclude contracts, and as
an information provider actively managing or even governing such P2P transac-
tions. Therefore, some stakeholders argue that any regulatory initiative should
primarily clarify the responsibility of the platform in relation to the transactions
concluded between the peers and tailor it to its degree of intervention,
management or government of the transactions concluded by its us-

539 Organisation for Economic Cooperation and Development (OECD), ‘Protecting consumers in peer platforms market:
exploring the issue’, 29 March 2016, DSTI/CP(2015)4/REV1, supra, p. 18.

540 Joined Cases C-236/08 to C-238/08, Louis Vuitton, supra; C-324/09 L'Oreal, supra.

541 Joined Cases C-236/08 to C-238/08, Louis Vuitton, References for a preliminary ruling under Article 234 EC from the
Cour de cassation (France), made by decisions of 20 May 2008, received at the Court on 3 June 2008, in the proceedings
Google France SARL, Google Inc. v Louis Vuitton Malletier SA (C-236/08), Google France SARL v Viaticum SA, Luteciel SARL
(C-237/08), and Google France SARL v Centre national de recherche en relations humaines (CNRRH) SARL, Pierre-Alexis
Thonet, Bruno Raboin, Tiger SARL (C-238/08), available at
http://curia.europa.eu/juris/document/document.jsf?docid=83961&doclang=en; C-324/09, Reference for a preliminary
ruling under Article 234 EC, from the High Court of Justice (England & Wales), Chancery Division, (United Kingdom), made
by decision of 16 July 2009, received at the Court on 12 August 2009, in the proceedings L’Oréal SA, Lancéme parfums et
beauté & Cie SNC, Laboratoire Garnier & Cie, L'Oréal (UK) Ltd v eBay International AG, eBay Europe SARL, eBay (UK) Ltd,
Stephen Potts, Tracy Ratchford, Marie Ormsby, James Clarke, Joanna Clarke, Glen Fox, Rukhsana Bi, available at
http://curia.europa.eu/juris/document/document.jsf?docid=107261&doclang=en.

542 Joined Cases C-236/08 to C-238/08, Louis Vuitton, supra.
543 UCPD Guidance, 25.5.2016, COM (2016) 320, supra, p. 124.
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ers.”™* In other words, platforms whose activity is limited to passively hosting
P2P transactions should not have the same liabilities as platforms that actively
manage those transactions or govern them. For instance, the liability exemp-
tion set out by Article 14 of the ECD could apply to platforms providing hosting
services for their peers, but it should not apply to platforms governing the con-
tract between the peers. These legal initiatives could also take inspiration from
the revised Package Travel Directive®* which foresees a liability regime linked
to the degree of involvement of traders in the transaction. The Directive’s defi-
nition of ‘trader’ includes ‘any natural person or any legal person, irrespective
of whether privately or publicly owned, who is acting, including through any
other person acting in his name or on his behalf, for purposes relating to his
trade, business, craft or profession in relation to contracts covered by this Di-
rective, whether acting in the capacity of organiser, retailer, trader facilitating a
linked travel arrangement or as a travel service provider’ (Article 3(7)). The
new Package Travel Directive facilitates the identification of the liable party:
the organiser of the package must deal with the problem if something goes
wrong (additionally, Member States may decide that also the retailer is fully li-
able); traders are explicitly liable for booking errors in relation to packages and
linked travel arrangements. The CJEU judgment in the Wathelet case (C-
149/15)°*¢ could also be particularly relevant in this context (see also Section
2.2). In its decision, the CJEU highlighted that although the notion of the seller
for the purposes of the Consumer Sales Directive®*’ does not cover intermedi-
aries (paragraph 33), it could include traders who act as intermediaries (re-
gardless of whether they are remunerated for their services - paragraph 43)
but present themselves as professional sellers to consumers, giving consumers
the false impression that they are concluding a B2C contract (paragraph 34).
According to paragraph 44, ‘[...] The degree of participation and the amount of
effort employed by the intermediary in the sale, the circumstances in which the
goods were presented to the consumer and the latter’s behaviour may, in par-
ticular, be relevant in that regard in order to determine whether the consumer
could have understood that the intermediary was acting on behalf of a private
individual’.>*®

544 Information collected through consultation with national stakeholder (Association for the Defence of Consumers, 27 April
2016.Representative of the Government, 13 June 2016; Catalonian Government, General Directorate for Telecommunica-
tions and Information Society, 15 June 2016).

545 Revision of the Package Travel Directive (2015/2302/EU), Official Journal of the European Union, Volume 58, 11 Decem-
ber 2015, available at http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=0J:L:2015:326:FULL&from=EN.

546 CJEU, Wathelet case (C-149/15), available at http://curia.europa.eu/juris/liste.jsf?language=en&num=C-149/15.

547 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999, available at http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31999L0044.

on certain aspects of the sale of consumer goods and associated guarantees

548 CJEU, Wathelet case (C-149/15), supra, para. 44.
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