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Abstract

The aim of the study is to list the “simple” mandatory provisions, i.e. the “provisions that cannot be derogated from by agreement” according to
article 6 of the Rome I Regulation in the 28 Member States. In addition, the study identifies such provisions in B2B contracts.
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Regarding the domestic mandatory rules regulating the sale of tangible goods on line or at a distance, the study has set forth the following trends.
It reveals that numerous national provisions grant a higher level of protection to the consumer than the directive 93/13 about unfair terms, and
the directive 1999/44 on certain aspects of the sale of consumer goods and associated guarantees, does. Additionally, a large number of domestic
provisions have a broader scope than these directives.

As for the rules outside the European Acquis, but in B2C contracts, it appears that the European Acquis covers pretty much the rules necessary for
consumer protection. Only in a few areas can one find domestic rules of consumer protection that are not covered by the European Acquis:
merger clauses, duty to raise awareness of non-individually negotiated terms, rules on spare parts and consumables, etc. As a result, only small
improvements could still be made for sales of tangible goods sold at a distance and, in particular on line.

Finally, as far as B2B contracts are concerned, there are domestic rules that were partially inspired by consumer law, which shows that even in a
liberal economy, some Member States feel the need to protect the weaker party with rules that cannot be derogated from.
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1.-Executive Summary

Consumer protection? in Regulation No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Regulation Rome 1) is ensured especially by Article 6 of that Regulation, which stipulates that:

« 1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person for a purpose which can be regarded as being
outside his trade or profession (the consumer) with another person acting in the exercise of his trade or profession (the professional)
shall be governed by the law of the country where the consumer has his habitual residence, provided that the professional:

a) pursues his commercial or professional activities in the country where the consumer has his habitual residence, or

b) by any means, directs such activities to that country or to several countries including that country, and the contract falls within the
scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a contract which fulfils the requirements of paragraph 1,
in accordance with Article 3. Such a choice may not, however, have the result of depriving the consumer of the protection afforded to
him by provisions that cannot be derogated from by agreement by virtue of the law which, in the absence of choice, would have
been applicable on the basis of paragraph 1.

3. If the requirements in Points (a) or (b) of paragraph 1 are not fulfilled, the law applicable to a contract between a consumer and a
professional shall be determined pursuant to Articles 3 and 4... »

The aim of the study is to list the “simple” mandatory provisions?, i.e. the “provisions that cannot be derogated from by agreement”
according to article 6 of the Rome I Regulation in the 28 Member States. In addition, in order to extend our comparison, the study will identify
such provisions in B2B contracts.

In domestic law, many rules cannot be derogated from by agreement. These mandatory rules are well identified when they are part of general
law. However, instead of focusing on general law, the present study scrutinizes a vast set of special rules: those that are especially intended for
consumer protection on the one hand (parts I and II) and those that are aimed at professionals on the other hand (part III).

This study about the domestic mandatory rules regulating the sale of tangible goods online or at a distance has observed the following trends, in
the area of the protection of consumer (1.1), and in the area of the protection of professional (1.2).

1.1. In the area of the protection of the consumer

1.1.1- Higher level of protection in domestic law than in the directives 93/13 and 1999/44 (European acquis, part. I of the stud

2 0. Boskovic, La protection de la partie faible dans le réglement "Rome I": D. 2008, doctr. p. 2175; See also M. Behar-Touchais: The functioning of the CESL within the framework of
the Rome I Regulation, briefing paper pe462477_en.pdf, http://www.europarl.europa.eu/webnp/webdav/users/malfons/public/JURI%202012/pe462477 en.pdf
3 Cf. n° 4.1 for the distinction between simple mandatory provisions and overriding mandatory laws.
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In the first part of the study, we have looked at the rules that cannot be derogated from in the area of the European Acqws Our a|m was not to
check whether the provisions of the European Acquis had been correctly implemented. The study relies on two di

about unfair terms, and ii) Directive 1999/44 on certain aspects of the sale of consumer goods and associated guarantee

We were more specifically interested in the mandatory provisions that protect the consumer more than these two directives of the European
Acquis in the area of minimal harmonization do.

Some domestic provisions provide a higher level of protection than the directives. This is true for the two directives 93/13 and 1999/44
examined.

- 1.1.1.1- Higher level of protection in the area of unfair terms.

On the one hand, the conditions for assessing that a term is unfair are more favourable in the Member States’ legislations.
e For instance, in nine Member States, good faith is not mentioned in the unfairness-test (cf Q1). Thus, the mandatory domestic laws are

more protective than the directive because they do not require this condition. In two more Member States, the condition of good faith is
mentioned but it does not have to be fulfilled simultaneously with the condition for significant imbalance. As a result, a contract term is
deemed to be unfair if it causes a significant imbalance to the detriment of the consumer or if it is contrary to the principle of fairness and
good faith.

e At least ten Member States ( eleven if we count partial solution) consider that the protection against unfair terms is not limited to non-
individually negotiated terms (cf Q1) (AT (§ 879 (3) ABGB), DK (Section 36.1 of the Danish Act on Contracts), FR (Article L. 132-1,
paragraph 3 of the consumer code), LU (Article L.211-2 of the Consumer code), MT, FI (CPA (38/1978) Chapter 4 Section 1), SE (Section
36 of the Contracts Act), UK (the Consumer Rights Act 2015), CZ (Section 1813 of Civil Code), BE (no reference to the concept of
negotiated term: Art. 1.8, 22° Code of Economic Law (CEL)) and partially IT (Art, 36, § 2, It. Cons. Code). In fact, the consumer has no
actual power to negotiate, even when he does negotiate. That is also the reason why both the duty of transparency and the interpretation
more favourable to the consumer apply in some Member States (5) irrespective of whether a term has been negotiated or not.

e In addition, in eight Member States, the protection against unfair terms also applies to the main subject matter of the contract or to the
price paid (cf Q2) (DK (Section 36.1 of the Danish Act on Contracts), ES, FI (CPA (38/1978) Chapter 4 Section 1), LU (article L. 211-2 of
the Consumer code), MT (Article 44 of chapter 378 of the Law of Malta), PT, SE (Consumer Contracts Act (1994:1512), Section 11), SI
(Article 24(2) of the ZVPot).Therefore, these Member States grant higher a consumer protection than the directive does.

On the other hand, many Member States provide for lists of unfair terms that are more favourable to the consumer than the indicative list in
Annex of the Directive.
e Only five Member States out of twenty-eight have neither a black list nor a grey list of unfair terms (cf Q6) (CY, DK, IE, RO, SE).
e Eight Member States provide two lists of unfair terms:
> one is black (terms that are always unfair) and the other is grey (terms that are presumed to be unfair) (cf Q.6) ( FR, HU, IT, NL,
SK, PT)
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> DE (a black list and the other list of clauses whose effectiveness depends on an evaluation)
AT (a black list and another list of terms are considered unfair, unless the trader can prove they have been individually negotiated)
e Finally, thirteen Member States have added terms that are not in the indicative list of the directive, regarding sales of tangible goods, at
distance, and in particular on line (cf Q6 in fine) (AT, BG, CZ, EE, EL, HU, IE, LU, NL, PL, PT, SI, UK).

As a result, the level of consumer protection against unfair terms is higher in domestic law than in the directive.

1.1.1.2.- Higher level of protection in the area of guarantees against lack of conformity.

In many Member States, the domestic rules on the proof of the existence of the lack of conformity (or the proof of the absence of
lack of conformity) are more favourable to the consumer than Directive 1999/44.

e Forinstance, in several Member States, the presumption (or the rule) of conformity (art. 2§2 of the directive 1999/44) is stricter because
it applies in fewer situations than in the directive (cf Q7) (AT, DE, EE, HR, PL, UK). Therefore, these domestic laws are more protective of
the consumers than the directive. In these six Member States, the presumption applies only if the consumer was aware, or could not
reasonably be unaware of, the lack of conformity, but the presumption regarding materials supplied by the consumer is not provided. In
addition, in two more Member States (EL, SK), this presumption of conformity does not exist.

e In addition, some Member States prohibit contractual arrangements derogating from conformity requirements, even if these agreements
are made after the consumer has knowledge of the lack of conformity (cf Q7) (CY, HR, IE, PL, SI, SK); conversely, the directive recognize
such arrangements made after the consumer is aware of the said lack of conformity (Art 7). Therefore, these domestic laws are more
protective of the consumer than the directive. In addition, a number of other Member States that admit contractual arrangements
derogating from conformity requirements in case the consumer has knowledge of the defect, set other requirements (AT, BE, DE, ES, LU,
UK). Overall, thirteen Member States out of twenty-eight are more protective of the consumer against the contractual arrangements
derogating from conformity requirements.

e Many Member States provide other mandatory rules to protect consumers against the circumvention of the mandatory provisions of
directive 1999/44/EC (see Q12).

In some Member States, domestic law is more favourable to the consumer than the Directive’s presumption of the existence of the lack of
conformity before the delivery if it appears within six months after the delivery. In three Member States, the presumption period is longer
than six months, which alleviates the consumer’s burden of proof (cf Q10-2) (PL* (one year), PT ® (2 years), FR® (2 years)).

4 PL: In Polish law the rule is simpler — in B2C contracts if the defect was apparent within a year of the delivery, it is presumed to have existed at the time of delivery. It must be
noted that before the reform of 2014 the presumption period was 6 months, after the reform it was extended to one year.

> PT: According to Article 3, nr. 2 Sale of Consumer Goods Act, any lack of conformity which becomes apparent within two or five years of delivery of the movable or immovable
goods, respectively (the Portuguese legislator extended the application of that Act to immovable - Article 3, nr. 2), are presumed to have existed at the time of delivery unless this
presumption is incompatible with the nature of the goods or the nature of the lack of conformity.

5 FR: As of March 17, 2016 (cf Hamon Act of 17 march 2014; new article L211-7 of the consumer code, applicable after two years), the period of presumption of lack of conformity will
be extended to twenty four months for goods and six months for second-hand goods.Such rule cannot be derogated from by agreement (Art. L. 211-17 of the Consumer code)
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Five Member States have gone beyond art.5, para. 1 of Directive 1999/44 by providing longer or undefinite legal guarantee periods or by
not having such periods at all (FI, NL, SE, IE and UK).

Six Member States have extended the group of persons for whose statements the seller is responsible in directive 1999/44/EC: to the
previous seller (EE, FI), to another retailer (AT, EE), to any other professional upstream of the professional in question (LU), to the service
provider (LV) and to the storer (PT).

Member States are more protective of consumers, compared to the Directives, in relation to remedies.

On the one hand, in nine member States consumer have a free choice among several remedies (cf Q8) (CY, EL, HR, HU, IE, LI, PT, SI, UK)
and four other member states have just a partial hierarchy (DK, EE, LU, PL). In most of the first nine member states cited above, the
consumer has a choice, he may turn to whatever remedy he sees fit, but in IE and UK the choice of remedies exists only as long as the
short term right to reject is available. Thus, the domestic laws are more protective than the directive even if the consumer’s right to
choose a remedy is subject to the fulfilment of the specific conditions of each right and remedy.

On the other hand, in all the Member States, the consumer who suffers a non-performance may also obtain damages, which cannot be
derogated from by agreement (cf Q8).

In fifteen Member States, the buyer can cumulate remedies (cf Q8) (AT, BG, DK, EE, ES, FI, HU, IT, LT, LU’, MT, NL8, RO, SE, SK, UK).

In two Member States, repair or replacement may be claimed by the consumer, without any restrictions (except probably where it is
impossible), the seller cannot rely on the fact that the burden of expense would be disproportionate to the benefit that the consumer would
obtain (cf Q8) (HR, MT).

Some Member States grant consumers a right that is not provided by the directive: the right to withhold performance in certain cases (cf
Q8) (AT, BE, BG, CZ, DK, EE, EL, ES, FR, HU, LT, LU, MT, NL, PL, PT, RO, SI, SK), and 14 Member States provide that this right to withhold
(even where it is based on ordinary law) may be used as a preventive remedy (cf Q8) (AT, BG, CZ, DK, EE, FI, HU, LT, MT, NL°, PL, RO,
SE, SI)

7 LU: When there is contract between a supplier and a consumer, the consumer will have remedies provided under the legal guarantee of conformity provided for in Article L.212-1
and following of the Consumer code. The article 212-8 of the Consumer code also states that the previous provisions shall not deprive the consumer of remedies resulting from hidden
defects as resulting from articles 1641 to 1649 of the Civil code, or any other contractual or non-contractual claim recognized by the law. If the contract is not subject to the specific
rules of the Code of consumption (that is, the contract was not concluded between a consumer and a professional seller), the provisions of article 1184 al. 2 of the Civil code are
applicable: "In this case, the contract is not terminated as of right. The party to whom the undertaking has not been performed has the option to force the other to perform the
agreement when possible, or ask for termination of the contract with the payment of damages ".

Consequently, based on this article, the buyer can either ask for the enforcement of the sale contract, or for the termination of the sale contract with damages.

In that case, the contract is not terminated as of right. The party towards whom the undertaking has not been fulfilled has the choice either to compel the other to fulfil the agreement
when it is possible, or to request its avoidance with damages.

8 NL: Remedies may be combined unless they exclude each other. For instance, the remedies of damages and repair/replacement, and of damages and termination may be combined,
but a claim for repair/replacement excludes a claim for termination or damages replacing a claim for performance.

9 NL: art. 6:263 BW sets out the following conditions: (1) the performance he withholds, is proportionate to the anticipated non-performance of the seller ; (2) the consumer’s
obligation is the direct counter-obligation of the seller’s obligation ;(3) the consumer was informed of the circumstances that give rise to the fear that the seller will not perform his
obligation after the contract was concluded
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e In twenty-two Member States, a rule enables the buyer to terminate the contract before performance is due if the seller has declared, or if
it is otherwise clear, that there will be a non-performance (cf Q8) (AT, BG, CY, CZ, DE, EE, EL, ES, FI, HR, HU, IE, IT, LT, MT, NL, PL, PT,
RO, SE, SI, UK). Additionally, this rule cannot be derogated from by agreement.

e Twenty-two Member States set out a principle whereby termination of the contract is only partial if the non-performed obligations are
divisible (cf Q8) (AT, CZ, DE, EE, EL, ES, FI, FR, HR, HU, IE, LT,MT, PL, PT, RO, SE, SI, SK, FI'’, UK).

e In twenty-four Member States, where the consumer reduces the price, he is entitled to recover the excess already paid to the seller (cf Q8)
(AT, BE, BG, CY, CZ, DE, DK, EL, ES, FI, FR, HR, IE, IT, LT, LU, MT, NL, PT, RO, SE, SI, SK, UK)

e Most of the Member States provide that where the buyer has the right to reduce the price, he is also entitled to recover damages for the
loss thereby compensated (cf Q8).

e In seven Member States, the consumer is not required to give notification (cf Q10) (AT, DE, EL'!, IE, FR, PL'?, UK)

The Member States are also more protective of consumers when it comes to the written commercial guarantee .
In seven Member States, the commercial guarantee shall be drawn up in writing or it may be featured in another durable medium available and

accessible to the consumer. The fulfilment of this obligation does not depend on a “consumer’s request”. Therefore, this rule increases the level of
protection of the consumer.
In this respect, the level of protection in domestic law is unquestionably higher than in the directive.

But a higher level of protection is not the only way for Member States to be more favourable than the European Acquis. Indeed, it must be noted
that domestic laws often have a broader scope than the European acquis, which adds to the level of consumer protection.

1.1.2. Protection of the consumer outside the area of the European Acquis (part 2 of the study)

In the second part of the study, we identified rules of domestic law that are specifically made for consumers, but that are not in the European
acquis and that cannot be derogated from.

The difficulty is that most of the sales law has already been dealt with in the European Acquis, leaving very little provisions outside the area of the
European Acquis.

But some provisions are going further than the European Acquis.

10 FT: the consumer has the right to terminate the contract as a whole if, by reason of the interdependence of the different parts, the consumer would suffer substantial
detriment if the termination were only partial.

11 Fl : Such provision was not adopted by the Greek law because it was considered as extremely burdensome for consumers.

12 pL: after the reform of 2014 there is no such duty in B2C contracts. It existed under the Polish law before the reform (2 months period to inform).
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e Some Member States have on one hand, a prohibition of the efusal to sell to consumers (cf 913) (BG (only when it is a
f

discrimination), DE, DK, PT, RO) and, on the other hand, a BG and ES).

e The prohibition of the refusal to sell to a consumer, or of the discrimination between consumers, Wlthout legitimate reason, could be useful
for the European single market. It could exclude that the professional refuse to sell to a consumer only because he resides in another
Member State, except if the delivery costs were disproportionate to the value of the thing sold.

1.1.2.2.- Duty to raise awareness of non-individually negotiated contract terms (pre-contractual period)

Seven Member States (cf Q13) impose this duty - for all terms (four Member States: BG, EL, LU, SI) or for certain terms (three Member States:
HU, RO, SE).

The duty to raise awareness of non-individually negotiated terms is not provided in the European acquis. Indeed, it is more than the duty to
provide clear information in an intelligible manner, since the consumer does not read all the information. Therefore, it can be more effective to
raise awareness of non-individually negotiated contract terms, or only of some of them.

1.1.2.3. Prohibition of the merger clauses

Thirteen Member States are against merger clauses stipulated in B2C contracts (cf Q22).

However, seven of those Member States bar this clause on the basis on the prohibition of unfair terms (BE, CZ, ES, FI, IE, PT, UK). Other
Member States consider that this type of clause does not bind the consumer, and only binds the trader. As a result, merger clauses cannot prevent
the parties’ prior statements from being used to interpret a B2C contract to the detriment of the consumer (AT, CZ, DK, ES, FI, PT).

Even if it can be based on the prohibition of unfair terms, it may be more effective to write it expressly in the law.

1.2.2.4.- Right to availibility of spare parts and consumables during a certain period, or right to be informed of this period

Five Member States provide specific consumer protection in this area (cf Q37). In some of them, the consumers have the right to the
availability of spare parts for a minimum period (fixed period, or period of operation of the good) (ES*3, PT*¢, RO*?, SE®). In one other Member

13 ES: According to arts. 127 RCPA and 12.3 ART, as regards long-lasting products (= only those listed in the annex II of RD 1507/2000, of 1 September), consumers shall have the
right to the availibility of spare parts for a minimum period of five years following the date on which the product ceases to be manufactured. It is consumer law.

14 PT: Article 9, nr. 5 Consumer Protection Act provides that the consumer has the right to receive after-sales assistance related to the supply of parts and accessories for
the normal average duration period of the products supplied. This is limited to the “lifetime” of each existing product, and cannot be longer in any case to 10 years (Article 6 Sale
of Consumer Goods Act) . It concerns also consumables (doctrinal opinion).

15 RO: Art. 10, Governmental Ordinance 21/1992 on consumer protection, “The consumers concluding a contract have the following rights: (e) to beneficiate of spare parts and
consumables during the average period of function which may vary in accordance with the manufacturer’s statements, technical legal provisions or specific contractual terms.”
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State, the consumer must be informed, at the time of the sale, of the period during which parts and consumables that are essential for use of
the goods are likely to be on the market (FR'). Protection can also result from general texts applicable to all the parties (CY*®, DE'?, IE?°, HR%,
SI%?).

1.2.2.5.- Liability of the seller when he entrusts performance to another person

Another example can be taken with the specific mandatory rule made for protecting the consumers which provides that when the seller entrusts
performance to another person, he remains responsible for the said performance in B2C contracts (cf Q27). For three Member states,
there is a specific to consumers mandatory rule, which is in the specific texts made for consumers, which provides that when the seller
entrusts performance to another person, he remains responsible for performance in B2C contracts (ES?, FI?**, FR*®). For others, a term
that allows the trader to transfer his obligations or the contract as a whole with debt-discharging effect to a third party that has not been
mentioned by name in the contract is considered as unfair unless individually negotiated (AT, DK, IE).

There is also general rules which provide the same solution in other Member states (PT?°, RO%/, BG, CZ?®, EE, HU, NL, IT%, LU*®, SE).

Any contractual terms charging the consumers for the spare parts or consumables are void during the legal period of guarantee of two years within which the repair of goods is
free of charge for the consumers.

16 SE: Should there be a lack of spare parts or consumables hampering the use of the goods and the consumer has, at the time of purchase, had good reason to believe that the
product would be usable, the product will be considered defect under the rules on factual defects of the goods found in the Consumer Sales Act (1990:932).

17 FR: As manufacturer or importer of tangible goods must inform the business seller (who inform the consumer) of the period during which parts that are essential for use of the
goods are likely to be on the market, the manufacturer or importer must provide, within two months, professional sellers or repairers, who request parts essential to
the use of goods sold (Article L111-3 of the Consumer code).

18 Cy: In Section 16(4) of the Sale of Goods Act there is only a general provision containing that the durability of a good means the reasonable endurance in time and of the use, and
includes, where necessary, for the ensurance of the durability, the availability of spare parts, and of specialist technicians.

19 DE: a post-contractual (secondary) duty arises from the principle of good faith according to § 242 BGB and § 241 (2) BGB, which requires spare parts to be available for a certain
period of time.

20 JE: S12 of the Sale of Goods and Supply of Services Act 1980 requires spare parts and servicing to be made available for a reasonable period

21 HR: Pursuant to Article 16a of the Trade Act, a trader must store spare parts for the duration of a guarantee period.

22 SI: Art. 20 of the ZVPot provides that the producer of goods for which the guarantee is mandatory shall provide spare parts or consumables for at least three years upon the
expiration of the time limit in the guarantee. Although contained in the ZVPot, these rules do not protect specifically consumers, as Art. 21¢ of the ZVPot provides that these rights are
granted also to persons that are not consumers.

23 ES: Art. 116.2 of the RCPA.

24 FI: CPA (38/1978) Chapter 5 Section 32.

25 FR: Art. L. 121-19-4 of the Consumer Code.

26 PT: Derogations of the general rule which provide the liability of the seller even he transfers the performance to a third-party are not possible for B2C contracts because they will be
deems as a violation of the duties imposed by the rule of law and order: Art. 800 n°1 and 2 of the Civil Code.

27 RO: Art. 1852 of the civil Code.

28 Cz: Section 1935.

29 IT: Art. 1228 of the It. Civil Code.

30 LU: Art. 1134 of the Civil Code
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1.2.2.6.- Specific limitation period to protect consumers

We can take a last example_with the specific limitation period which exists in some Member States to

In seven Member States, the period of prescription cannot be shortened by agreement nor can it be lengthened by agreement to the detriment of
the consumer (CY3!, DK??, EE>3, FR?, LT>°, LU®¢, RO?’). Such a term would be an unfair term - or would be prohibited by the law without
reference to unfair terms. (Then, in any case, they cannot be deviated from, neither by non-negotiated contract terms nor otherwise).

However, in order to be more effective, four Member States (two of which are already included in the previous list) impose a special period of
prescription for claims against consumers. To protect them, the period is rather short (one to three years in four Member States:
FR3, NL3°, RO*, SE*!).

31 In CY, Section 34(2) of The Consumers Rights Law No. 133(1)/2013 provides that any contractual terms which abolish or restrict, directly or indirectly the rights of the consumer
are not binding on the consumer. So, any agreement which modifies the prescription period by agreement and the shortening or lengthening in advance of prescription
periods will not bind the consumer. It is the same rule than in ordinary law, but it is provided by a special text of consumer law.

32 In DK, the limitation period is three years. Section 26.2 provides “The law may not by prior agreement be derogated from to the detriment of the creditor (consumer)
when the creditor acts primarily outside his profession and the debtor is a trader who is acting in his profession.” Finally, section 26.3 provides: “The trader has the burden of
proving that an agreement is not covered by paragraph 2”.

33 In EE, the limitation period for a claim arising from a transaction shall be three years (Art. 146 para 1 of the GPCCA). This general rule cannot be derogated from by an
agreement in the detriment to the consumer (Art. 237 para 1 of the LOA).

34 In FR, the period of prescription applicable to the obligation of the trader is 5 years. But, in a contract between a supplier and a consumer, the period of prescription cannot be
shortened by agreement nor be lengthened by agreement. And an agreement cannot add to causes of suspension or interruption thereof (Article L. 137-1 of the Consumer
code). In addition, article L 211-17 of the Consumer Code provides that any agreement between the seller and the buyer which was entered into prior to the latter making a claim and
which directly or indirectly nullifies or limits the rights ensuing from the present chapter is deemed not to exist.

351In LT, in B2C contracts, a term which excludes or hinders the consumer's right to bring action or exercise any other remedy, would be unfair: Cf Study about CESL

36 In LU, the limitation period is 30 years. A conventional abbreviation of limitation is in principle accepted by case law. But in B2C contracts, the provisions requiring the consumer an
unusually delay short to make claims to the professional are always unfair

37 RO: All agreements which shorten or lengthen in advance prescription periods are void. In B2C contracts, contractual terms which modify the period of prescription or the starting
point for the period of prescription are prohibited in B2C contracts.

38 FR: In FR, under article L. 137-2 of the Consumer code, the claim which are initiated by business for the goods or services they provide to consumers are prescribed by two years.
In addition, in a contract between a supplier and a consumer, the period of prescription cannot be shortened by agreement nor be lengthened by agreement, and an agreement
cannot add to causes of suspension or interruption thereof.

39 In NL, Article 7:28 BW provides that the seller’s right to claim the sales price prescribes by the lapse of two years after payment of the price has become due. The parties may not
derogate from these rules to the detriment of the consumer, cf. Article 7:6(1) BW. So the parties can only shorten the period of prescription of the sales price.

40 RO : The period of prescription applicable to the obligation of the consumer is one year for the date on which the payment of the price was due. Art. 2520 Civil code, states that ,(1)
The period of prescription is one year in the case of retail sellers and suppliers, for the action requesting the payment of the price.”

41 In SE, the limitation period for claim against the consumer is_three years. This follows from the second paragraph of Section 2 of the Act on Prescription (SFS 1981:130). In
general, prescription periods may be modified by agreements. However, pursuant to Section 12 of the Act on Prescription it cannot be agreed that the prescription period shall be
longer than three years where consumer obligations are concerned.
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Finally, it appears that the European Acquis covers pretty much the rules necessary for consumer protection. Only some small improvements
could still be made for sales of tangible goods sold at a distance and, in particular on line.

1.2- In the area of protection of the professional

In B2B contracts, there are fewer mandatory special rules than in B2C contracts. For instance, there is no special rule for the professional
concerning the obligation of conformity and the remedies. This is regulated by default rules, or by mandatory ordinary rules.

We must also note that indirectly, consumer’s law protect the competitors because in ten Member States claims about unfair terms in B2C
contracts can also be brought by competitors. As a result, the provisions also protect competitors (weak or not). Thus, in this respect the
consumer law provisions can be considered to have a broader aim than the protection of consumers. They become part of market law. But this is
not what is important here.

We will focus on some of the special rules designed for professionals, which are coming from an extension of the scope of the European acquis
(1.2.1) or which are inspired from consumer law. (1.2.2)

1.2.1. Tendency to Broaden the scope of some provisions of the directives 93/13 and 1999/44 (Part. I of the study: middle

column)

1.2.1.1.- The tendency to broaden the scope of rules in the area of unfair terms

Other weak parties than consumers are protected by domestic provisions.

e In seven Member States, the general mandatory provision which lays the definition of unfair terms (cf Q1) has a wider scope than the
directive 93/13 because it addresses not only consumer contracts but any contracting parties (AT, DE, DK, NL, HR, HU, SE).

e In seven Member States, the mandatory provisions whereby the unfairness of a contractual term shall be assessed taking into account
the same elements as those in the directive 93/13%, apply partially or as a whole to all weak parties, and not only to consumers: (cf
Q2) (AT, DE, EE, HU, NL, PT, SE).

e In at least five Member States, the duty of transparency (cf Q3) is provided for by a general mandatory contract rule which applies to
all contract terms regardless of the status of the parties (AT, DE, ES, SE, SK); in eight Member States, it is the same for the rule of

42 Nature of the goods or services for which the contract was concluded and by referring, at the time of conclusion of the contract, to all the circumstances attending the conclusion of
the contract and to all the other terms of the contract or of another contract on which it is dependent.
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interpretation contra proferentem or interpretation in favorem, which concerns all the weak parties (AT, DE*?, EL**, ES*, HR*®, IE*’,
IT*, PL*).

1.2.1.2.- The tendency to broaden the scope of rules in the area of the legal guarantee against a lack of conformity

e The rules that apply to professional buyers can be drawn from directive 1999/44. For instance, the directive provides that, in B2C
contracts, a guarantee shall be legally binding on the offeror under the conditions laid down in the guarantee statement and the associated
advertising (see art. 6 §1 directive 1999/44/EC). In at least five Member States, a similar rule applies to any contract between a seller and
a buyer (either consumer or business) (cf Q11) (Cz°°, EL*, FI®?, HR>3, SK>%).

“3 DE: According to § 305¢c BGB (2), which applies in all standard business terms (regardless of the status of the parties), any doubts in the interpretation of standard business terms
are resolved against the user. According to § 310 (3) BGB, interpretation of standard business terms resolved against the user protects specifically consumers.

“4 EL: According to General rule of article 200 [Interpretation of contracts] of the Greek Civil Code: Contracts shall be interpreted according to the requirements of good faith taking
also into account business usages. According to Article 2 par. 4 of Law 2251/1994 for Consumer Protection: «General terms for transactions are interpreted on the basis of the need to
protect consumers. When in doubt, general transactions terms set forth unilaterally by the supplier, or by any third party acting on his behalf, are interpreted in favour of the
consumers».

“> ES: The rules of interpretation of standard terms may be found in art. 6 GCTA, whose last paragraph provides a reference to the general rules of interpretation (arts. 1281-1289
Spanish Civil Code [SpCC]). Specifically for consumer contracts, art. 80 RCPA contains only one rule of interpretation, according to which any doubt on the meaning of a clause is
always to be resolved in the manner most favourable to the consumer (this rule may also be found in art. 6 GCTA). These rules do not exempt the application of arts. 1281-1289
SpCC, but represent the realization and adaptation of their content both to standard terms and to not individually negotiated terms.

% HR: Pursuant to Article 54, paragraph 1 of the CPA, dubious and unintelligible contractual terms shall be interpreted in a way which is more favourable to consumer. On the more
general level, Article 320, paragraph 1 of the COA recognises contra proferentem interpretation rule, according to which in case of pre-formulated contract, any unclear clause shall be
interpreted in a way which is more favourable to the other contracting party.

47 IE: The contra proferentem principle of interpretation may be applied in limited circumstances where e.g. exclusion clauses are concerned, but this principle is not limited to
consumers. Regulations 5(2) and (3) of The Regulations provide: « (2) Where there is a doubt about the meaning of a term, the interpretation most favourable to the consumer shall
prevail ».

“8 IT: Art. 1370 It. civil code affirms the special criterion of construction of the contract: interpretation contra proferentem. Art. 35, § 2, It. Cons. Code restates a civil law rule of
construction of a contractual term, that is: interpretation contra proferentem in cases where the literal meaning of a term is not clear.

49 PL: the courts extend the application of the “in dubio contra proferentem” formula also to the B2B contracts.

%0 Ccz: Section 1919 (1) which applies to any kind of contract provides that: ,If a transferor assumes quality guarantee, he guarantees that the subject of performance will be, for a
definite period after the discharge, fit for use for the stipulated purpose and that it will retain the stipulated properties; where no properties have been stipulated, the guarantee
applies to the usual purpose and properties. (2) If a guarantee is not stipulated in a contract, the transferor may assume it by a declaration in the guarantee statement or by
indicating the guarantee period or its "use by” or "best before” dates on the packaging. If a contract stipulates a guarantee period different from that indicated on the packaging, the
stipulated guarantee period applies. If a guarantee statement specifies a guarantee period longer than the period which is stipulated or indicated on the packaging, the Langer
guarantee period applies". Section 2113 which applies to purchase contracts provides that "Quality guarantee

By a quality guarantee, a seller undertakes that a thing will be fit for use for the usual purpose for a certain period or that it will retain the usual properties. Specification of a
guarantee period or the “use by” date of a thing on the packaging or in advertising has the same effect. A guarantee may also be provided for an individual component part of a
thing”.

1 FL: Article 559 (guarantee provision) of the Greek Civil Code: « If the seller or a third party has provided guarantee for the thing sold, the buyer has, over the offeror who
guaranteed, the rights arising form the guarantee statement in accordance with the terms contained therein or the associated advertising without impairing his rights which stem from
the law ».
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e Here is another example: the directive states that the associated guarantee shall state that the consumer has legal rights under applicable
national legislation governing the sale of consumer goods and make clear that those rights are not affected by the written guarantee (art.
6 §2). Four Member States also provide that an associated guarantee shall state that the buyer (either consumer or business) has legal
rights under applicable national legislation governing the sale of consumer goods and make clear that those rights are not affected by the
guarantee. It is an extension to businesses of the rule applicable to consumers (Q11) (CZ>*, FI*®, HR®/, SK®®).

°2 FI: Section 15b — Warranty information (1258/2001) (1) The warranty shall clearly indicate the following information: 1. the contents of the warranty and the fact that the buyer
has statutory rights and that the warranty does not restrict these rights; and 2. the party giving the warranty, its period and area of validity and the other information necessary for
the filing of claims under the warranty.

(2) On the request of the buyer, the warranty shall be given in writing or in electronic form so that the information cannot be unilaterally altered and that it remains accessible to the
buyer. (3) The buyer is entitled to invoke the warranty even if it does not meet the requirements laid down in this section.”

>3 HR: 3 Guarantee for the conformity of the sold thing Liability of the Seller and Manufacturer Article 423 (3) "The guarantee binds under the conditions under which it has been
issued regardless of the form in which it has been issued (guarantee letter, oral statement, advertisement, etc.) but the buyer is entitled to request a written guarantee or guarantee
in some other durable medium, accessible to him, to be issued”.

>* SK: On the basis of a declaration stipulated in the letter of warranty given to the buyer, the seller may provide a warranty exceeding the extent of the warranty stipulated in this
Act. In the letter of warranty, the seller shall specify conditions and extent of this warranty.

%5 CZ: Section 2166 (1) “(2) If necessary, the seller shall, in an understandable manner, explain in the confirmation the content, extent, conditions and duration of his liability as well
as the manner in which the rights arising from the liability can be asserted. In the confirmation, the seller shall also state that other rights of the buyer related to the purchase of the
thing are not affected. Failure to fulfil these duties does not prejudice the validity of the confirmation®.

6 FI: “Section 15b — Warranty information (1258/2001) (1) The warranty shall clearly indicate the following information:

1. the contents of the warranty and the fact that the buyer has statutory rights and that the warranty does not restrict these rights; and

2. the party giving the warranty, its period and area of validity and the other information necessary for the filing of claims under the warranty.

(2) On the request of the buyer, the warranty shall be given in writing or in electronic form so that the information cannot be unilaterally altered and that it remains accessible to the
buyer. (3) The buyer is entitled to invoke the warranty even if it does not meet the requirements laid down in this section.”

%7 HR: 3 Guarantee for the conformity of the sold thing Liability of the Seller and Manufacturer Article 423 "(5) The guarantee shall contain the buyer's rights arising from the
guarantee and a clear stipulation that the guarantee does not affect other rights belonging to the buyer as per other legal grounds. (6) The guarantee shall contain details required by
the buyer to be able to exercise his rights, especially guarantee period, regional scope of the guarantee and the name and address of the person who issued the guarantee”.

%8 SK: There are no specific rules in CC. CC contains only general rules which must be used in connection with the regulation in ActPC:

- according to Section 502 (3) CC the certificate of warranty shall contain the name and surname, business name of the seller, registered office or place of business of the seller,
content, scope and conditions of warranty, warranty period, and information required to claim the warranty. If the certificate of warranty fails to contain all of the required elements,
this shall not invalidate the warranty;

- according to Section 620 (4) (5) CC at the purchaser s request, the seller is obliged to provide the warranty in writing (certificate of warranty). If the nature of the property so
permits, it shall suffice to issue a proof of purchase instead of a certificate of warranty. On the basis of a declaration stipulated in the letter of warranty given to the buyer, the seller
may provide a warranty exceeding the extent of the warranty stipulated in this Act. In the letter of warranty, the seller shall specify conditions and extent of this warranty.

According to Section 10a (1) (f) (g)ActPC the seller is required before the conclusion of the contract or if the contract is awarded based on the order the consumer before the
consumer dispatches the order, unless such information is obvious, given the nature of the product or service to the consumer in a clear and understandable way

- guidance on the seller's liability for defects or services under the general regulation (Sections 622 a 623 CC),

-the information about the existence and details the guarantee provided by the manufacturer or seller under stringent principles as establishing a general regulation (Section 502 CC),
if it is the manufacturer or seller provides, as well as information on the existence and terms of assistance and services provided to consumers after sales or services, when such
assistance is provided. The consumer is entitled to claim his rights according to given warranties.
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1.2.2.- Provisions which apply to B2B contracts, and which are inspired from consumer law outside the area of the European
acquis (part 3 of the study)

1.2.2.1.- Some special rules in B2B contracts concern the information received by the weak party and are inspired from consumer
law.

e In two Member States, in some B2B contracts where there is a weak party, there are rules demanding formal information to protect this
party during the negotiation (cf Q38) (FI, IT). While for one MS (IT) it concerns contracts preparing sales (like franchising), they are not
the sale itself.

e Three Member States consider that the trader will be bound by his statements and by statements of a third party and by the
advertising, even in B2B contracts. (Q 38) (BG, CZ, FI).

1.2.2.2.- Other special rules are the application to the trader of the sanction of unfair exploitation.
e The traders are sometimes protected by prohibition of unfair terms (cf Q.40). While many Member States have rules prohibiting unfair

terms in general law, especially when they are standard terms, only one Member State (FR>°) prohibits unfair terms in a general manner,
i.e. without targeting any specific type of clause, but the scope of this general rule is limited to B2B contracts. However, three other
Member States have special rules that forbid a short list of specific unfair terms, also in B2B contracts (ES, LU, UK). They deal with terms
on the period of payment or the payment deadline (implementation of the Directive 2011/7 / EU of the European Parliament and of the
Council of 16 February 2011 concerning the fight against late payment in commercial transactions), but also exclusion and limitation
clauses, or penalty clauses.

e Finally, apart from the principle of good faith, in seven Member States unfair trade practices are prohibited under the rules
protecting against unfair competition (cf 040) (AT, BE, BG, CZ, ES, FR, SI).

They do not follow from directive 2005/29/EC, but they are especially designed for traders, because there is abuse of bargaining power, in
certain areas. The sanctions of these practices are quite diverse.

Even if those rules are specific for B2B contracts, they were partially inspired by consumer law, which shows that even in a liberal economy, some
Member States feel the need to protect the weaker party with rules that cannot be derogated from.

% FR: Art L. 442-6-1-2° of the commercial code forbids the terms which create a significant imbalance between rights and obligations of the parties. This text applies only in B2B
contracts (commercial contracts). In addition, the other paragraphs of the article L 442-6 of the civil code contain others prohibition of special unfair terms
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2.- Preliminary remarks

2.1.- Concise statement of consumer protection in the Rome I Regulation

Consumer protection® in Regulation No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Regulation Rome I) is ensured by two texts.

Firstly, with regard to the law applicable to consumer contracts, Article 6 of that Regulation stipulates that:

« 1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person for a purpose which can be regarded as being
outside his trade or profession (the consumer) with another person acting in the exercise of his trade or profession (the
professional) shall be governed by the law of the country where the consumer has his habitual residence, provided that the
professional:

a) pursues his commercial or professional activities in the country where the consumer has his habitual residence, or

b) by any means, directs such activities to that country or to several countries including that country, and the contract falls
within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a contract which fulfils the requirements of
paragraph 1, in accordance with Article 3. Such a choice may not, however, have the result of depriving the consumer of the
protection afforded to him by provisions that cannot be derogated from by agreement by virtue of the law which, in the absence
of choice, would have been applicable on the basis of paragraph 1.

3. If the requirements in Points (a) or (b) of paragraph 1 are not fulfilled, the law applicable to a contract between a consumer
and a professional shall be determined pursuant to Articles 3 and 4... »

Article 6(4) lists a number of contracts to which paragraphs 1 and 2 do not apply.

Article 6 does not apply to all consumer contracts. It specifies that:

either the professional must pursue his/her commercial or professional activities in the country where the consumer has his/her habitual

residence,

e or that, « by any means, (he/she) must direct such activities to that country or to several countries including that country », this latter
expression covering e-commerce and reproducing the wording of Article 15 of Regulation No 44/2001 Brussels I. The term ‘passive’
consumer is only used in this case, where the consumer has easily found this professional who either pursues commercial activities in the

same country as him/her, or directs his/her activities to that country.

80 0. Boskovic, La protection de la partie faible dans le réglement "Rome I": D. 2008, doctr. p. 2175; See also M. Behar-Touchais: The functioning of the CESL within the framework of

the Rome I Regulation, briefing paper pe462477_en.pdf, http://www.europarl.europa.eu/webnp/webdav/users/malfons/public/JURI%202012/pe462477_en.pdf
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It may be that the consumer contract does not satisfy these conditions. This will be the case for example if a consumer on holiday in another
country than that of his/her residence makes a purchase from a company that directs online activities to the Member State of his habitual
residence. This will also be the case if an Internet consumer makes a purchase on the website of a trader who has his/her residence in another
state, provided that this website has not directed its activities to the consumer’s country®’.

If the consumer contract does not satisfy the above conditions of Article 6 it is subject to Articles 3 and 4 of the Regulation Rome I, which means
that the parties can choose the applicable law (Article 3) and that in the absence of choice « a contract for the sale of goods shall be governed by
the law of the country where the seller has his habitual residence »(Article 4(1a)).

If the consumer contract satisfies the above conditions of Article 6, Article 4 of Rome I Regulation is supplanted. This means one of two things:

e Either the parties have not chosen the law applicable to their contract, in which case, the applicable law will be that of the consumer’s
residence, which the consumer is deemed to be more familiar with. This law will also apply to the form of contracts falling within Article 6
of the Regulation ( Article 11(4) of the Regulation)

e Or the parties have chosen the law applicable, but in this case the consumer remains protected: indeed, the chosen law « may not,
however, have the result of depriving the consumer of the protection afforded to him/her by provisions that cannot be derogated from by
agreement by virtue of the law which, in the absence of choice, would have been applicable on the basis of paragraph 1 ».

Note that this text applies to the simple mandatory laws of the consumer’s residence and does not extend to overriding mandatory provisions®?.

This study concerns only “simple mandatory laws that cannot be derogated from by agreement”: That concerns laws which relate simply
to national public policy, but do not establish any crucial values for the organisation of the society. Their application cannot be rejected by the will
of the parties, but in cross-border disputes they do not pose in principle an obstacle to applying foreign law which is normally applicable pursuant
to the rules regarding conflicts of law®?. The text does not mention « mandatory provision » but « provisions that cannot be derogated from by

51 In this respect, the Court of Justice has defined the latter concept of activity directed to the country of the consumer’s domicile: « (...) it should be ascertained whether, before the
conclusion of any contract with the consumer, it is apparent from those websites and the trader’s overall activity that the trader was envisaging doing business with consumers
domiciled in one or more Member States, including the Member State of that consumer’s domicile, in the sense that it was minded to conclude a contract with them ». (OJEU 21
February 2009 Joined Cases C-585/08 and C-144/09, Pammer Reederei Karl Schluter GmbH & Co. KG (C585/08), and Hotel Alpenhof GesmbH v Oliver Heller (C144/09), Rec 2010 I-
12527).

62 Cf recital 37 of Rome I Regulation: « Considerations of public interest justify giving the courts of the Member States the possibility, in exceptional circumstances, of applying
exceptions based on public policy and overriding mandatory provisions. The concept of ‘overriding mandatory provisions’ should be distinguished from the expression
‘provisions which cannot be derogated from by agreement’ and should be construed more restrictively. ». The overriding mandatory laws are different and not
included in this study. They establish values that are genuinely crucial for the organisation of society. Their imperativeness is reinforced and they are termed overriding mandatory
provisions (See Article 9(1) of the Rome I Regulation). Contracting parties cannot include any clauses that would be contrary to these laws. Furthermore, any foreign law that would
be normally applicable but is contrary to the overriding mandatory provisions would be supplanted by the latter.

3 For example, Article 132-8 of the French Commercial Code grants hauliers a guarantee of payment for their services. It is a law of domestic public policy. The parties to the haulage
contract could not stipulate a clause contrary to this provision. But the French Court of Cassation considers that it is not ‘a law whose observance is necessary in order to safeguard
the political, social and economic organisation of the country, to the extent that it would mandatorily regulate the situation, regardless of the applicable law, and thus constitute a "loi
de police”™ (Cass. Com 13 July 2010, appeal No 10-12154).
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agreement », because there had been problems with the term « mandatory provision » in the English translation of Rome Convention®.

Article 6 of the Rome I Regulation, which specifies that the law chosen in a B2C contract« may not, however, have the result of depriving the
consumer of the protection afforded to him/her by provisions that cannot be derogated from by agreement by virtue of the law which, in the
absence of choice, would have been applicable on the basis of paragraph 1 », enables the consumer to invoke all the simple mandatory
laws of his/her place of residence.

But there is one more question: What means exactly « provisions that cannot be derogated from by agreement »° in the article 6 when it
provides that « Such a choice may not, however, have the result of depriving the consumer of the protection afforded to him by provisions that
cannot be derogated from by agreement by virtue of the law which, in the absence of choice, would have been applicable on the basis of
paragraph 1 » ?

In the context, this study presents the mandatory rules which aim specifically at protecting a consumer in a sales contract and which
would apply in spite of a choice of law included in the contract.

2.2.- Methodology

This study is going to try to list these simple mandatory provisions, the « provisions that cannot be derogated from by agreement » of the
article 6 of Rome I Regulation, in the 28 Member States (MS).

It will do it in three parts.

e First, it will examine the national mandatory consumer contract rules applicable to contractual obligations, which transpose the minimum

54 Rome Convention in English: Article 5 Certain consumer contracts: « 2. Notwithstanding the provisions of Article 3, a choice of law made by the parties shall not have the result of
depriving the consumer of the protection afforded to him by the mandatory rules of the law of the country in which he has his habitual residence »: Stéphanie Francg, Le
réglement « Rome I » sur la loi applicable aux obligations contractuelles . - De quelques changements..., Journal du droit international (Clunet) n° 1, Janvier 2009, 2, n°29

% We find the same wording in:

-Rome I Regulation art. 3 (3 et 4): « 3. Where all other elements relevant to the situation at the time of the choice are located in a country other than the country whose law has
been chosen, the choice of the parties shall not prejudice the application of provisions of the law of that other country which cannot be derogated from by agreement.; 4.
Where all other elements relevant to the situation at the time of the choice are located in one or more Member States, the parties' choice of applicable law other than that of a
Member State shall not prejudice the application of provisions of Community law, where appropriate as implemented in the Member State of the forum, which cannot be
derogated from by agreement ».: Adde Recital 15, 25, 35, 37, and Art. 6, 8, 11:0n this text , see L. D’Avout, Le sort des régles impératives dans le Réglement Rome I, D.
2008 p. 2165.

-Rome II Regulation art.14 , 5 (4), 8 (3).
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harmonisation European acquis (I).

In this part, the member states will be classified in three columns:

o

@)
@)

One for those which have a higher level of protection of the consumer than the directives mentioned below (left
column).

One for those which have a broader scope than the directives (middle column)

One for those which have the same level of protection of the consumer than the directives (right column).

Two remarks must be done:

o

In principle, there should not be a Member State which has a lower level of protection of the consumer than the directives
of minimal harmonization. That is the reason why there is no column for a possible lower level. But, if one Member State
has exceptionally, on one point, a provision which has a lower level of protection of the consumer, it will be put in the
column “same level”.

It is possible in this part only that a Member state is in two columns. Indeed, a Member State can have a higher
level of protection of the consumer than the directives, and can have a broader scope than the directive, because the
provision made for the consumer applies to a weak professional. Then, in this case, this Member state will be in two
columns.

Second, it will examine national mandatory consumer protection rules applicable to contractual obligations in B2C contracts for sales of
tangible goods at a distance, in areas where there is no European acquis (including areas of national general contract law which do not
necessarily fall within the concept of consumer law but which specifically aim at protecting consumers) (II).

In this particular area, there is no European acquis. This part covers simple mandatory contract law rules within the meaning
of Article 6(2) of the Rome I Regulation, i.e. rules of contract law which cannot be derogated from by agreement, in B2C
contracts.

In this part, the Member States will be classified in three columns:

o

One for the mandatory rules that are made especially for the consumer (left column) (it is the aim of the study to find
all these mandatory provisions)

One for the mandatory rules that are made for all contracting parties, but that the consumer can benefit from (middle
column)

One for the rules which are not mandatory or for the member states where there is no rule at all (right column).

Two remarks on the methodology we followed in case there is an overlap in the protection granted to consumers by a
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Member State:

o When a Member State has both a general rule and a special rule protecting the consumer, that Member State
will appear in the first column concerning the Member States whose rules are aimed at consumers

o When a Member State has a rule derogation from which is accepted in limited cases, this rule will appear with the
provisions which cannot be derogated from. It will be in the column 2 if the rule is specifically designed for the
consumer, or in column 3 if the rule concerns all contracting parties, regardless of whether they are consumers or not.

e And finally, to be able to compare, and maybe in the future to be able to protect the weak professional party, this study will examine also
national rules applicable to contractual obligations in B2B contracts for sales of tangible goods at distance which parties cannot derogate
from by agreement (III).

In this part, the Member States will be classified in three columns:

o One for the mandatory rules that are made especially for the professional (left column)

o One for the mandatory rules that are made for all contracting parties, but that the professional can benefit from (middle
column)

o One for the rules which are not mandatory or for the member states where there is no rule at all (right column).

It must be noted that in all the study the rules will be taken into account even if they results from constant case law.

The reasons are the following:
o The most important is that the parties cannot derogate from the rule by agreement.
o If that is not done, a lot of rules will not be taken into account, especially in Member States that have a legal system based on case-law
(for instance English precedents). It would be discrimination between the Member States.
o Even in the Member States of continental law case law are based on a legal provision which is interpreted by the Courts, sometimes in a
very creative way®®.

56 For instance, in France, in all the contracts, an important case law has decided that “"due to the violation of this essential obligation of the contract clause limiting liability, which
contradicted the scope of the commitment, should be deemed unwritten” (Cass. Com. 22 October 1996 n° 93-18632). This case law in based on article 1131 ( Art. 1131 of the civil
code states that « An obligation without a cause or with a false cause or with an unlawful cause cannot have any effect. ») of the French civil code which is the general provision about
the « cause ». However, after this case law, the parties cannot any more stipulate a clause limiting liability which contradicts the essential obligation. The rule established by the case
law cannot be derogated from.

In 2016, this rule will become a legal provision of the new law of contract in France, but it would be exactly the same.
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It must be also noted that this study is limited to sale of tangible goods at distance and especially on line, and does not concern digital
content.

In addition, it does not take into account the provisions which are the result of implementation of Directive 2011/83/UE. The terms of the
« invitation to tender » specify that « the contractor does not have to deal with national rules transposing the Consumer Rights Directive ».

Due to certain formatting issues some of the footnotes in the subsequent sections of this study, while appearing at the right page, do not
follow the right sequence of humbering.
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I/ National mandatory consumer contract rules applicable to contractual obligations, which
transpose the minimum harmonisation European acquis

This section should highlight those national mandatory consumer contract provisions which go beyond the minimum standards upheld in EU
legislation and which cannot be derogated from by agreement, within the meaning of Article 6(2) of the Rome I Regulation. These legislations are
in the column “Higher level for the consumer in the mandatory domestic law than in the directive” in the table below.

This research will be done with to directives:

e the Directive on unfair terms (Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts JO L 95
21.4.1993, p. 29.) (A)

e the Consumer Sales Directive : Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of
the sale of consumer goods and associated guarantees (Official Journal L 171, 07/07/1999 P. 0012 - 0016) (B)

A/ the Directive on unfair terms: Directive 93 /13 /EEC of 5 April 1993 on unfair terms in
consumer contracts

Q 1 Art. 3 directive 93/13/EEC - Meaning of "unfair" in contract between a trader and a consumer

Provision in the Questions Higher level for the consumer in the Broader personal scope Same level of
directive n° mandatory domestic law than in the than the directive protection in the
93/13/EEC directive directive as in

Consumer domestic law
protection in
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the directive

Art. 3 directive
93/13/EEC

1. A contractual
term which has
not been
individually
negotiated shall
be regarded as
unfair if, contrary
to the
requirement of
good faith, it
causes a
significant
imbalance in the
parties' rights and
obligations arising
under the
contract, to the
detriment of the
consumer.

Are there
mandatory
provisions in
domestic law which
lay the definition

Definition of unfair terms:

Good Faith
-In several MS, good faith is not mentioned

-In several MS, the general
mandatory provision which
lays the definition of unfair
terms has a wider scope

in the definition of unfair terms.

of unfair terms?
If yes, is this
definition the same
as the definition of
article 3 §1 of the
directive
93/13/EEC?
Especially, what is
in national law
the role of good
faith in the
definition of
unfair terms?

Therefore, the mandatory domestic laws
are more protective than the directive

because they do not require this condition: BE,
EE®’, HU, LU, MT, FI, FR%, SE, SK

e SE: Unfair terms shall be considered
through the prism of the notion of
« unconscionable” in which good faith
does not play a role. According to
Contract Act (section 36), « contract
term or condition may be modified or
set aside if such term or condition is
unconscionable having regard to the
contents of the agreement, the
circumstances prevailing at the time
the agreement was entered into,
subsequent circumstances, and

than the directive because
it addresses not only
consumer contracts but any
contracts. Therefore those
mandatory domestic laws shall
be considered as more
protective than the directive,

but it is not a higher

protection of the consumer.
It is a higher protection of

other weak parties: AT, DE,
DK, NL, HR, HU, SE

e AT: §879 (3) ABGB: A
clause contained in
general terms and
conditions or contract
forms, which does not

Good faith:

-In many MS,
mandatory provisions
lay a definition of
unfair terms which is
mostly the same as
the definition of
article 3 §1 of the
directive 93/13/EEC.
Therefore, good
faith has a role in
the definition of
unfair terms: BG,
IE, ES, DE, EL, HR,
CY, LV, LT, NL, RO,
UK, IT®.

-In one MS,
mandatory provisions
provide a definition
of unfair terms which
does not refer to

7 EE: Principle of good faith is not used in the regulation of unfair contract terms. In Estonian law, the principle of good faith is provided for in the Article 6 of the LOA as a general
principle defining objective standard of behaviour and cannot be used as ground for the invalidity of the contract term.
58 FR: but for some authors, bad faith is presupposed in case of a significant imbalance. In addition, in the of the French contract law, applicable from 1er October 2016, protection
against unfair terms could become general.
89 IT: Art. 33, It. Cons.Code: § 1. 'In a contract concluded between a consumer and a professional a term shall be regarded as unfair if, notwithstanding the professional good faith, it
causes a significance imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer’
Italian courts exclude the interpretation which provides that the ineffectiveness of a term cannot be assessed unless both good faith is violated and the imbalance is significant. Good
faith is a tool that measures the significance of the imbalance.
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circumstances in general. Where a term
is of such significance for the
agreement that it would be
unreasonable to demand the continued
enforceability of the remainder of the
agreement with its terms unchanged,
the agreement may be modified in
other respects, or may be set aside in
its entirety”.

-In a few MS, the condition of good faith is
mentioned but it does not have to be

fulfilled simultaneously with the
significant imbalance: MT, SI

e SI: Art 24(1) provides that the contract
term is deemed to be unfair if “- to the
detriment of the consumer causes a
significant imbalance in the rights and
obligations of the parties or (...) [if] it is
contrary to the principle of fairness and
good faith”

e MT: Article 45 of the Consumer Affairs,
Chapter 378 of the Laws of Malta
provides that “1) An unfair term means
any term in a consumer contract, which
on its own or in conjunction with one or
more other terms - (@) creates a
significant imbalance between the
rights and obligations of the contracting
parties to the detriment of the

address a main
obligation is void if it is
grossly detrimental to
one party, considering
all circumstances of the
case.

DE: According to
German law, the scope
of the test of
reasonableness is
based on “Standard
business terms”
which are “all contract
terms pre-formulated
for more than two
contracts which one
party to the contract
(the user) presents to
the other party upon
the entering into of the
contract” (§ 305 BGB).
The general provision
in the first sentence of
§ 307 (1) BGB
stipulates that standard
terms are rendered
ineffective “if, contrary
to the requirement of
good faith, they
unreasonably
disadvantage the
other party to the

good faith but to
“good practice”:
pL7®

-In a few MS,
mandatory provisions
provide a definition
of unfair terms which
is the same as the
definition of article 3
§1 of the directive
93/13/EEC, except
for the fact that an
express reference
to “good faith” is
not required in this
definition. However,
good faith is required
as a general principle
in mandatory
provisions: PT, FR

-In a few MS, good
faith must be
indirectly taken
into account: AT,
Ccz

e AT: good faith

must be
considered as a
circumstance of

70 pl: Art. 385, Civil Code Unlawful clauses. § 1. Provisions of a contract executed with a consumer which have not been agreed individually are not binding on the consumer if his
rights and obligations are set forth in a way that is contrary to good practice, grossly violating his interests (unlawful contractual provisions).
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consumer; or (...) (d) is incompatible
with the requirements of good faith »

contract with the user.”
DK: Section 36.1 of the
Act provides “An
agreement may be
amended or overridden
in whole or in part, if it
would be unreasonable
or in breach of fair
trade way to render it
applicable. The same
applies to other legal
acts.” It means that the
unfair terms may either
be set aside entirely as
inapplicable, or may be
modified so as to
remove the unfair
aspects of the terms
without entirely setting
them aside. However,
Danish law has also
added a new Chapter
IV to the Act on
Contracts concerning
consumer contracts,
where Section 38c
provides a more direct
implementation of the
Article 3 in the
directive, but this_is
explicitly made
subsidiary to the
wider protection in

the case which
must be taken
into account”?
CZ: In the
context of the
definition of
unfair terms the
accent is put on
the requirement
of proportionality
which might be
seen largo sensu
as part of good
faith in the
objective sense

7L AT: § 864a ABGB: Provisions of unusual content in general terms and conditions or contract forms used by one party do not become part of the contract, if they are detrimental to
the other party and if that party could not be expected to anticipate them considering the circumstances, especially the outer appearance of the document; unless they were

specifically made aware of it by the one party.
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Section 36.

NL: Article 6:233 BW:
A stipulation in
general terms and
conditions may be
void:

(a) ifitis
unreasonably
onerous to the other
party, taking into
consideration the
nature and the further
content of the contract,
the manner in which
the terms and
conditions were
established, the
mutually apparent
interests of the parties
and the other
circumstances of the
case; or

(b) if the user has not
given the other party a
reasonable opportunity
to take note of the
general terms and
conditions.

HR: Unfairness of
contract terms is
regulated in the COA
and the CPA. Whereas
the COA provides for
general regulation of
unfairness of contract
terms, applicable to
every contract,
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regardless of the status
of the parties, the CPA
provides for special
regulation of unfairness
of contract terms,
applicable only to B2C
contracts.

HU: Act V of 2013 on
the Civil Code, Section
6:102 states that “(1)
A standard contract
term shall be
considered unfair if,
contrary to the
requirement of good
faith and fair dealing, it
causes a significant
and unjustified
imbalance in
contractual rights and
obligations, to the
detriment of the party
entering into a contract
with the person
imposing such contract
term”.

SE: Unfair terms shall
be considered through
the prism of
“unconscionability” in
the Contract Act,
whose scope is
general. According to
section 36, “contract
term or condition may
be modified or set
aside if such term or
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condition is
unconscionable having
regard to the contents
of the agreement, the
circumstances
prevailing at the time
the agreement was
entered into,
subsequent
circumstances, and
circumstances in
general. Where a term
is of such significance
for the agreement that
it would be
unreasonable to
demand the continued
enforceability of the
remainder of the
agreement with its
terms unchanged, the
agreement may be
modified in other
respects, or may be set
aside in its entirety”.
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2. A term shall Are there domestic | -Some MS consider that the protection Many MS consider
always be provisions whereby | against unfair terms is not limited to that the protection
regarded as not the rules on unfair | terms which have not been individually against unfair
individually terms also apply negotiated: AT, DK, FR, LU, MT, FI, SE, UK, terms is limited to
negotiated where | to terms which Ccz terms which have
it has been have been e In afew MS, the protection against not been

drafted in negotiated? If can unfair terms is provided by a individually
advance and the these provisions general mandatory contract rule negotiated’®: BG,
consumer has be derogated from which applies irrespective of CY, IE, SI, SK, DE,
therefore not by agreement? whether a term has been EE, HR, HU, PL, PT,
been able to negotiated: RO, ES, LT, LV, NL,
influence the o AT: The prevalent opinion is, RO, EL

substance of the that § 879 (3) ABGB’?, which

term, particularly applies only to general terms

in the context of a and contract forms, must also

pre-formulated be applied on any contractual

standard contract. provision analogously. This is

The fact that then mandatory.

certain aspects of o DK: Section 36.1 of the Act

a term or one which provides that “An

specific term have agreement may be amended or

been individually overridden in whole or in part, if

negotiated shall it would be unreasonable or in

not exclude the breach of fair trade way to

application of this render it applicable. The same

Article to the rest applies to other legal acts”

of a contract if an applies irrespective of whether a

overall term has been negotiated.

assessment of the o SE: the general provision on

contract indicates unfair terms in Section 36 of the

that it is Contracts Act is applicable to

nevertheless a contractual terms regardless of

72 AT: § 879 (3) ABGB: A clause contained in general terms and conditions or contract forms, which does not address a main obligation is void if it is grossly detrimental to one party,
considering all circumstances of the case

73 Cf Study “Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais and Study “Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE)”, by M. Behar-Touchais.
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pre-formulated

standard contract.

Where any seller
or supplier claims
that a standard
term has been
individually
negotiated, the
burden of proof in
this respect shall
be incumbent on
him.

3. The Annex
shall contain an
indicative and
non-exhaustive
list of the terms
which may be
regarded as
unfair.

whether they have been
individually negotiated or not.

In several MS, the consumer rule

which protects against unfair terms

applies irrespective of whether a
term has been negotiated.

o

o

o

FR: Article L. 132-1, paragraph
3, provides that the rules about
unfair terms apply « whatever
the contract form or medium
(...) in particular, for purchase
orders, invoices, performance
bonds, delivery notes or slips,
travel vouchers or tickets,
containing stipulations which
may, or may not, have been
freely negotiated, or references
to general terms fixed in
advance”.

CZ: The control of the content of
unfair terms is provided for by
Section 1813 of Civil Code which
applies to “Stipulations which
establish, contrary to the
requirement of proportionality, a
significant imbalance in the
rights or duties of the parties to
the detriment of the consumer”;
LU: The control of the content
of unfair terms is provided for
by Article L.211-2 of the
Consumer code which applies to
contracts concluded between a
supplier and a consumer.

FI: The provision in CPA
(38/1978) Chapter 4 Section 1,
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according to which an
unreasonable contract term can
be adjusted or disregarded,
applies both to individually
negotiated contract terms and
contract terms supplied only by
the trader.

o UK: the Consumer Rights Act
2015 applies to all terms in a
consumer contract.

However, in one MS no reference at
all is made to the concept of
negotiated term:

o BE: Art. 1.8, 22° Code of
Economic Law (CEL) states,
“"unfair term” means any term
or condition in a contract
between a business and a
consumer which, alone or in
combination with one or more
other terms or conditions,
causes an obvious imbalance in
the parties’ rights and
obligations, to the detriment of
the consumer”.

In one MS, the rule applies to terms
with which the consumer did not
have any real possibility to become
familiar. Such a rule could be
broader in scope than the rule
which limits the protection to terms
which are not negotiated. Thus, it
may be more protective than the
directive: LV: Article 6, Part 3, clause
16 of the of The Consumer Rights
Protection Law sets that “Contractual
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-One MS provide that the rules about unfair

terms shall be deemed unfair if they
make binding on a consumer such
contractual term with which the
consumer did not have any real
possibility to become familiar with
before entering into the contract”.

terms apply also to special terms which

have been negotiated:

IT: Art, 36, § 2, It. Cons. Code
provides a ‘black list’ of three terms
that must be considered as unfair even
though they have been individually
negotiated:

o exclusion or limitation terms
having the object or the
effect of limiting the liability
of a professional in the event
of the death or personal
injury of the consumer;

o terms having the object or
the effect of excluding or
limiting the action of a
consumer vis-a-vis the
professional in the event of a
breach by the professional;

o terms providing the
extension of the acceptance
of consumers to terms that
he/she has never had the
opportunity of becoming
acquainted with before the
conclusion of the contract.

46



EUROPEAN COMMISSION

Are there
provisions in
domestic law which
lay a definition of
terms
individually
negotiated and
which cannot be
derogated from by
agreement?

-In some MS
which protect
against unfair
terms which have
not been
individually
negociated’, a
definition _ of
terms which aren’t
individually
negociated exists,
Directive . A
contract term is not
individually
negociated if it has
been supplied or
pre-formulated by
one party and the
other party has not
been able to
influence the
contract : BG, CY,
DE, EL, IE, HR, LV,
LT, PL, PT, SK:

e BG:
Consumer
Protection Act
(CPA). Art.
146. (2) “The
terms are not

74 LU: One MS which protect the consumer against unfair terms, even if the contract between the trader and the consumer has been individually negotiated (which remains quite
rare), has a definition of the terms non individually negotiated, but this definition is in the general law. According to article 1135-1 of the Civil code in Luxembourg Law (Law May
15th, 1987), a term shall always be regarded as not having been individually negotiated when it has been drafted in advance by one party and that the other party has therefore, not
been able to influence its content, particularly in the context of a standard contract (Law 26th March 1997).
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individually
negotiated
where they
have been
drafted in
advance and
the consumer
has not been
able to
influence their
content,
particularly in
the context of
a pre-
formulated
general
terms”.

LV: Article 6,
Part 5 of the
CRPL sets “A
contractual
term shall
always be
deemed to be
not mutually
discussed if
the contract
was drawn up
in advance
and the
consumer
wherewith did
not have an
opportunity to
influence the
content of the
relevant
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contract;
especially it
applies to
standard
contracts
prepared in
advance”

-In a few MS, the
concept of
individual
negociated terms
exists but it isn’t
specifically
defined, but it will
probably be
interpreted in
accordance with the
Directive. : DK, EE,
FR, IT, FI

-In one MS, the
concept of
individual
negociated terms
doesn’t exist but it
might be deduced
a contrario from
the definition of
Contracts of
adhesion : CZ :

« The provisions on
contracts of adhesion
apply to any contract
whose essential
terms were
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determined by one of
the parties or
according to the
party’s instructions,
without the weaker
party having any real
opportunity to affect
the contents of these
essential terms »
(Section 1798 of Civil
Code)

Are there in
national law
provisions which
regulate the
burden of proof
that the term has
not been
individually
negotiated and
which cannot be
derogated from by
agreement?

-In most MS, which
consider that the
protection against
unfair terms is
limited to terms
which have not been
individually
negotiated, according
to a specific
mandatory rule, the
trader bears the
burden of proving
that a contract
term supplied by
the trader has
been individually
negociated : BG,
CY, DE, DK, EE, IE,
ES, FI, HR, HU, IT,
LT, LU, LV, NL, PL,
PT, RO, SK.
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Q2 Art. 4 directive 93/13/EEC — context and exclusion

Provision in the
directive n°
93/13/EEC

Consumer protection
in the directive

Questions

Higher level in the

mandatory domestic laws

than in the directive

Broader personal scope

Same level of protection

than the directive

in the directive as in
domestic law

Art. 4 directive
93/13/EEC

1. Without prejudice to
Article 7, the unfairness
of a contractual term
shall be assessed,
taking into account the
nature of the goods or
services for which the
contract was concluded
and by referring, at the
time of conclusion of
the contract, to all the
circumstances attending
the conclusion of the
contract and to all the
other terms of the
contract or of another
contract on which it is
dependent.

Are there in domestic law
provisions which cannot
be derogated from by
agreement and which
provide the unfairness
of a contractual term
shall be assessed,
taking into account the

-In one MS, mandatory
provisions which specifically
aim at protecting consumers
provide that_ the unfairness of
a contractual term shall be

assessed, taking into
account a list of elements

which are more protective

-In several MS, mandatory
provisions provide that_the
unfairness of a
contractual term shall

-Concerning assessment
of the unfairness, most
of the MS list same
elements as those of the

be assessed, taking into
account the same

elements as those of the
directive. But such

nature of the goods or
services for which the

contract was
concluded and by
referring, at the time
of conclusion of the
contract, to all the
circumstances
surrounding the
conclusion of the
contract and to all the
other terms of the

than those of the directive.
It is a higher protection of

rules are not specifically
aimed at protecting

the consumer: FI.

FI: According to CPA
(38/1978) Chapter 4
Section 1, "in the
assessment of
unreasonableness, due
note is taken of the
contract as a whole, of
the positions of the
parties, of the

consumers. Therefore, the
scope of unfairness is
broader but it is not a

higher protection of the

consumer. It is a higher
protection of other weak

parties :EE, HU, NL, PT,
SE
e EE7%: The
mandatory provision

directive:

BE, BG, CY, EL, ES, FR, HR,
IE, IT, LT, LU’®, LV, MT, PL,
RO, SI, SK, UK

One MS (DK) provides that
“for consumer contracts
section 36, paragraph 2,
applies with the
modification that in the
assessment of the facts
and circumstances, as is
mentioned in section 36,
paragraph 2, including the
terms of other agreements,
which are linked to the

75 EE: Article 42 paragraph 1 of the LOA provides the grounds for the assessment of unfairness of the contractual terms which are in slightly different wording from those listed in the
directive. These grounds are the nature and content of the contract, the manner of entry into the contract, the interests of the parties, other material circumstances.
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contract or of another
contract on which it is

dependent?

circumstances under
which the contract was
concluded and of the
changes in
circumstances, as well
as of other relevant
points”.

applies in

« standard con-
tracts » orin
contracts which the
parties have not
negotiated
individually.

HU: the elements
which should be
considered when
analysing the
unfairness are the
same as in the
directive. They
apply both in “unfair
contract terms” and
“unfair contract
terms in consumer
contracts”.

NL: The definition of
unfair terms is
provided by Art.
6:2333 Dutch Civil
Code which applies
to contracts in
general. It indicates
that « the
circumstances
prevailing at the
time of the
conclusion of the
contract are to be
taken into account

contract in question, no
account is taken of the
later instances of
circumstances to the
detriment of the consumer,
with the consequence that
the agreement cannot be
overridden or modified.”

76 LU: According to article L. 211-2 of the Consumer code, the unfairness of a term may be assessed taking into account “another contract when the conclusion or performance of
these two contracts legally dependent from each other”. Case law also specifies that the incriminated term should be replaced in its contractual context and assessed taking into

account the other clauses within the contract.
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when determining
whether a term is
unfair ».

e PT: Those elements
are commonly
referred to by the
courts.

e SE: Swedish law
provides that all the
circumstances shall
be taken into
account when
assessing the
fairness of a
contractual term.

-In a few MS, mandatory
provisions state that the
unfairness of a
contractual term shall
be assessed, taking into
account “all the
circumstances atten-
ding the conclusion of
the contract”. Such rule
applies in “unfair
contract terms” in B2C
or in B2B contracts.
Therefore the scope of the
rule is broader than in the
directive, but it is not a
higher protection of the

consumer. It is a higher
protection of other weak

parties: AT, DE
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2. Assessment of the
unfair nature of the
terms shall relate
neither to the definition
of the main subject
matter of the contract
nor to the adequacy of
the price and
remuneration, on the
one hand, as against
the services or goods
supplies in exchange,
on the other, in so far
as these terms are in
plain intelligible
language.

Can the unfairness
examination include
also the main purpose

of the contract and the

adequacy of the price?

For Many MS, the protection
of unfair terms also applies

to the main subject matter

of the contract or the price
paid. Therefore, these MS

Can the parties to the
contract derogate from
these rules by
agreement?

are more protective than the

directive. It is a higher
protection of the consumer:

DK, ES, FI, LU, MT, PT, SE, SI

e DK: Section 36.1 of the
Act which provides that
“An agreement may be
amended or overridden
in whole or in part, if it
would be unreasonable
or in breach of fair trade
to render it applicable.
The same applies to
other legal acts covering
all aspects of the
contract, including the
main purpose of the
contract and the price.”

e ES: Spain has not
expressly adopted art.
4.2 Directive 93/13/EEC.
According to ECJ
3.6.201077 “Articles 4(2)

-For a few MS, the
protection of unfair terms
is excluded for the main
subject matter of the
contract or the price.
Therefore, the level is
almost the same as in the
directive: BE, DE, EE, UK

- This aspect has not been
mentioned in Latvian law:
LV7®.

-For many MS, the
protection of unfair terms
is excluded for the main
subjective matter of the

contract or the price, in
so far as these terms are

in plain intelligible
language, as provided in
the directive: AT, BG, CY®°,
CzZ, FR, HR, HU, IE, IT, LT,
NL, PL, RO, SK

e« InAT, §879 (3)
ABGB:A clause
contained in general

77 Case C-484/08, Caja de Ahorros y Monte de Piedad de Madrid contre Asociacién de Usuarios de Servicios Bancarios (Ausbanc), (ECLI:EU:C:2010:309) According to the Tribunal
Supremo, the rounding - up term is liable to constitute an essential element of a contract for a bank loan, such as that at issue in the main proceedings. However, given that

Article 4(2) of the Directive excludes from the assessment of unfairness a term which concerns, in particular, the subject-matter of the contract, it is not possible, in principle, for a
term such as that at issue in the main proceedings to be subjected to an assessment as to whether it is unfair. It was in those circumstances that the Tribunal Supremo decided to
stay the proceedings and to refer the following questions to the Court for a preliminary ruling:1) Must Article 8 of [the Directive] be construed as meaning that a Member State may
provide in its legislation, for the benefit of consumers, that the assessment as to whether contractual terms are unfair is to be carried out also in respect of terms which, pursuant to
Article 4(2) of [the Directive], fall outside the scope of such an assessment? 2)Consequently, does Article 4(2) of [the Directive], read in conjunction with Article 8 thereof, preclude a
Member State from providing in its legislation, for the benefit of consumers, that the assessment as to whether contractual terms are unfair is to be carried out also in respect of
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and 8 of Council
Directive 93/13/EEC
5.4.1993 on unfair
terms in con-sumer
contracts must be
interpreted as not
precluding national
legislation, such as that
at issue in the main
proceedings [i.e.
Spanish legislation],
which authorises a
judicial review as to the
unfairness of contractual
terms which relate to
the definition of the
main subject matter of
the contract or to the
adequacy of the price
and remuneration, on
the one hand, as against
the services or goods to
be supplied in exchange,
on the other hand, even
in the case where those
terms are drafted in

terms and
conditions or
contract forms,
which does not
address a main
obligation is void if
it is grossly
detrimental to one
party, considering
all circumstances of
the case. But the
general clause of §
879 (1) whereby
terms violating
moral principles are
void also may be a
way to tackle
contract terms that
are unfair in respect
of main purpose
(and beyond) and
price.

terms which relate to “the definition of the main subject-matter of the contract” or to “the adequacy of the price and remuneration, on the one hand, as against the services or goods
[to be supplied] in exchange, on the other”, even where those terms are in plain, intelligible language? 3) Is an interpretation of Articles 8 and 4(2) of [the Directive] under which it is
possible for a Member State to provide for assessment by the courts as to whether contractual terms are unfair, which are in plain, intelligible language and which define the main
subject - matter of the contract or the adequacy of the price and remuneration, on the one hand, as against the services or goods to be supplied in exchange, on the other, compatible
with Articles 2 EC, 3(1)(g) EC and 4(1) EC?’

7% LV: Article 6, Part 3 of The Consumer Rights Protection Law ("CRPL”) sets that “A contractual term which has not been mutually discussed by the contracting parties shall be
deemed to be unfair, if it creates to the disadvantage of the consumer, and contrary to the requirements of good faith, substantial non-conformity with respect to the rights and duties
of the contracting parties provided for by the contract”. The main purpose and the price have not been expressly mentioned on in Latvian law

80 Cy: article 3(2) of the Unfair Terms in Consumer Contracts Law 93(I)/1996 prescribes that when a term in a contract is drafted in a clear and understandable manner, then there is
no doubt as to the fairness of the term when this term relates to the definition of the main subject matter of the contract and to the adequacy of the price or remuneration for goods
or services sold or provided.
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plain, intelligible
language”. As a result,
and given the silence of

RCPA, Spanish courts
can (but are not

obliged to) extend the
content control
mechanism of RCPA
to terms not
individually negotia-
ted which relate to
the main subject
matter of the contract
or the quality/price
ratio of the goods or
services supplied’®,

e FI: Under CPA
(38/1978) Chapter 4
Section 1, any term in a
contract, including price,
may be adjusted or
disregarded in the
assessment of
unfairness.

e LU: According to article
L. 211-2 of the
Consumer code, in
contracts between a
trader and a consumer,
any clause or
combination of clauses
causing an imbalance in
the parties' rights and

78 ES: After the ECJ 3.6.2010, the Spanish case law is ambiguous and contradictory. In some of its judgments, the SSC uses the ECJ judgment to clearly state that core terms can be
assessed using the content control mechanism (see e. g. SSCJ 1.7.2010;, in other decisions, the SSC understands that art. 4.2 of the Directive should be applied in Spain and that
essential elements cannot be controlled in the way that remunerative interests of loans (which constitute their price) clearly are (SSCJs 18.6.2012, 8.5.2013, 25.3.2015).
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obligations arising under
the contract, to the
detriment of the
consumer is unfair.

MT: Article 44 of
chapter 378 of the Law
of Malta does not
exclude the protection of
unfair terms for the
main subject matter of
the contract or for the
price paid.

PT: Since the General
Contract Terms Act
tackles every pre-
established content
presented to an
indeterminate
addressee, regardless if
the contract is an
individual contract or
not, there is no reason
to exclude the
examination of the
typical elements of the
contract: subject
matter/price is always
subject to the unfairness
control.

SE: The examination
can include the main
purpose of the contract
and the adequacy of the
price. According to
Consumer Contracts Act
(1994:1512), Section
11, “If a contractual
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term is modified or set
aside, the contract shall
be upheld without
further modification,
provided that the term is
contrary to good faith
and amounts to a
considerable lack of
balance to the detriment
of the consumer, if the
consumer demands it
and the contract is
possible to uphold
without such
modification”. In the
typical spirit of Swedish
law, in principle
absolutely everything
relevant can be included
when making the
assessment.

e SI: Article 24(2) of the
ZVPot does not exclude
the protection of unfair
terms for the main
subject matter of the
contract or for the price
paid.

Q3 Art. 5 directive 93/13/EEC - Duty of transparency in contract terms

(and Q21 - Interpretation in favour of consumers)
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Provision in the
directive n°
93/13/EEC

Consumer protection
in the directive

Questions

Higher level for the
consumer in the
mandatory domestic
laws than in the
directive

Broader personal scope

Same level of protection

than the directive

in the directive as in
domestic law

Art. 5 directive
93/13/EEC

In the case of
contracts where all or
certain terms offered
to the consumer are in
writing, these terms
must always be
drafted in plain,
intelligible language.
Where there is doubt
about the meaning of a
term, the interpretation
most favourable to the
consumer shall prevail.
This rule on
interpretation shall not
apply in the context of
the procedures laid down
in Article 7 (2).

Even if it is not expressly
mentioned in the article
5, this text applies only if
the contract has not
been individually

Duty of transparency:

Are there in domestic law
provisions which cannot be
derogated from by
agreement and which
provide a duty of
transparency (clarity
and understandability)

-In several MS, a
comparative_duty of
transparency provided by
a mandatory rule aiming at
protecting the consumers
exists and it_applies
irrespective of whether
a term has been
negotiated. Therefore, it

in contract terms (not
individually negotiated)

between the trader and

is a higher level of

rotection for
consumers in mandatory

the consumer?

domestic law: CZ, FR, IT,
LV, UK

-In several MS, the duty

of transparency is
provided by a general

-Most MS impose a similar

duty of transparency
(clarity and

mandatory contract rule
which applies in all

contract terms

regardless of the status

of the parties: AT, DE,

ES, SE, SK

e AT: § 6 (3) KSchG:
Any contractual
provision included in
the General Terms and
Conditions or
contractual form shall
be ineffective if it is
unclear or unintelligible

e DE: According to the
second sentence of §
307 (1) BGB, which
applies in all standard
business terms
(regardless of the
status of the parties)
“an unreasonable
disadvantage may also

understandability) in

contract terms which are
not individually
negotiated: BE, BG, CY, DK,
EE, EL, HR, HU, IE, LT, MT,
NL, PL, PT, RO, SI

-A few MS do not have
such a clear principle.
They provide that the
consumer needs to know
the content of the terms
of the contract, but not

really to understand it?2:
FI, LU,

82 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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negotiated (ECJ 15 arise from the

janvier 2015 C-537/13, provision not being
Biruté Siba contre Arlinas clear and

Devénas, comprehensible”.
EU:C:2015:14)8%! e ES: GCTA, Art. 7 - The

following standard
terms will not be
incorporated into the
contract: b) Those that
are illegible,
ambiguous, obscure
and incomprehensible,
except, as to the
latter, that they had
been expressly
accepted in writing by
the adhering party and
they adjust to the
specific law in the field
governing the need of
transparency of
contract terms.

e SE: such a duty follows
from general principles

e SK: There is no
specific provision and
general duty contained
in the CC towards the
consumer contract.
This duty is obtained in
the general provisions
regulating legal acts in
the CC. However

81 point 19 of the case: « In that connection, it must be observed that Directive 93/13 applies, as is clear from Article 1(1) and Article 3(1), to the terms of ‘a contract concluded
between a seller or supplier and a consumer which have not been individually negotiated’ (see, to that effect, judgment in Constructora Principado, C-226/12, EU:C:2014:10,
paragraph 18). »
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Slovakian courts
assess the
unacceptability of the
conditions also by
reason of lack of clarity
and understandability.

Art. 5 directive
93/13/EEC

In contracts where all or
certain terms offered to
the consumer are in
writing, these terms must
always be drafted in
plain, intelligible
language. Where there
is doubt about the
meaning of a term, the
interpretation most
favourable to the
consumer shall
prevail. This rule on
interpretation shall
not apply in the
context of the
procedures laid down
in Article 7 (2).

Interpretation more
favourable to the
consumer:

Are there provisions in
domestic law which cannot
be derogated from by
agreement and which
provide, where there is
doubt about the
meaning of a term, that
the interpretation most
favourable to the
consumer shall prevail?

If this principle exists, does
it specifically aim to protect
consumers or does it
protect contract parties
generally?

If this principle exists, Is it

limited to the terms
offered by the seller?

-In several MS, a
comparative rule on

interpretation most
favourable to the

consumer exists in
contract terms, whether

-One MS does not have

Many MS have such a

such a special rule but
has a solution based on

the contra proferentem

similar rule, limited to
terms which are not
negotiated by the

principle which applies
in all contract terms,

negotiated individually

regardless of the status

or not. Those mandatory
domestic laws shall be
considered as more
protective than the
directive (The directive
concerns terms which
are not negotiated). It is
a higher protection of
the consumer.
Therefore, the principle
is not limited to the
terms offered by the
seller: CZ, FR, LU, LV, PT

e CZ: Section 1812
which provides that
« If the content of a
contract allows
different
interpretations, the
interpretation most

of the parties. Therefore,
it is not a higher

protection of the
consumer: AT

-Some MS have both a
rule which protect
contract parties
generally (either
interpretation contra
proferentem or
interpretation in favorem)
and a rule which is
specifically designed to
protect consumers in
contracts which are not
negotiated. Therefore, it
is not a higher
protection for the
consumer. It is a
protection for any

consumer, as provided by
the directive. Therefore,

the principle is limited to
the terms offered by the
business (which is not
necessary a seller): BE,
BG, CY, DK, EE, FI, HU, LT,
MT (the judge keeps a power
of interpretation), NL, RO,
SE, SI, SK.
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favourable to the adhering party:
consumer is used » | DE®®, EL¥, ES®, HR®, IE*®
concerns all the (The judge keeps his/her
content of consumer | power of interpretation),
contract. IT%, PL%?,

e FR: Article L. 133-2
of the Consumer
Code, whereby “In
the event of a
doubt, they are
interpreted in the
sense which is most
favourable to the
consumer or the
non-professional”,
protects consumer
as for all contract
terms, whether
negotiated
individually or no

e LU: Article L. 211-2
of the Consumer
code provides that
"In case of a doubt
about the meaning
of a term, the
interpretation most
favourable to the
consumer shall
prevail”. This rule is
not limited to the

t83

83 FR: Furthermore, French contract law (Article 1162 of the Civil code) provides a principle which protects contract parties generally. It is stated that an agreement shall be
interpreted against the one who has stipulated, and in favour of the one who has contracted the obligation. This principle does not bind the judge.
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terms which are not
negotiated®*

e LV: Latvian law
does not have
general provisions
that cannot be
derogated from by
agreement, which
provide that the
interpretation most
favourable to the
consumer shall
prevail. However,
more specifically
Article 6, Part 21 of
the CRPL provides
that ambiguous and
imprecise terms of a
written contract

8 DE: According to § 305¢c BGB (2), which applies in all standard business terms (regardless of the status of the parties), any doubts in the interpretation of standard business terms
are resolved against the user. According to § 310 (3) BGB, interpretation of standard business terms resolved against the user protects specifically consumers.

87 EL: According to General rule of article 200 [Interpretation of contracts] of the Greek Civil Code: Contracts shall be interpreted according to the requirements of good faith taking
also into account business usages. According to Article 2 par. 4 of Law 2251/1994 for Consumer Protection: «General terms for transactions are interpreted on the basis of the need to
protect consumers. When in doubt, general transactions terms set forth unilaterally by the supplier, or by any third party acting on his behalf, are interpreted in favour of the
consumers».

88 ES: The rules of interpretation of standard terms may be found in art. 6 GCTA, whose last paragraph provides a reference to the general rules of interpretation (arts. 1281-1289
Spanish Civil Code [SpCC]). Specifically for consumer contracts, art. 80 RCPA contains only one rule of interpretation, according to which any doubt on the meaning of a clause is
always to be resolved in the manner most favourable to the consumer (this rule may also be found in art. 6 GCTA). These rules do not exempt the application of arts. 1281-1289
SpCC, but represent the realization and adaptation of their content both to standard terms and to not individually negotiated terms.

89 HR: Pursuant to Article 54, paragraph 1 of the CPA, dubious and unintelligible contractual terms shall be interpreted in a way which is more favourable to consumer. On the more
general level, Article 320, paragraph 1 of the COA recognises contra proferentem interpretation rule, according to which in case of pre-formulated contract, any unclear clause shall be
interpreted in a way which is more favourable to the other contracting party.

% IE: The contra proferentem principle of interpretation may be applied in limited circumstances where e.g. exclusion clauses are concerned, but this principle is not limited to
consumers. Regulations 5(2) and (3) of The Regulations provide: « (2) Where there is a doubt about the meaning of a term, the interpretation most favourable to the consumer shall
prevail ».

91 IT: Art. 1370 It. civil code affirms the special criterion of construction of the contract: interpretation contra proferentem. Art. 35, § 2, It. Cons. Code restates a civil law rule of
construction of a contractual term, that is: interpretation contra proferentem in cases where the literal meaning of a term is not clear.

92 pl : the courts extend the application of the “in dubio contra proferentem” formula also to the B2B contracts.

84 | U: Out of the European acquis, in general Civil law, Article 1162 of the Civil code provides that “"In case of doubt, an agreement is interpreted against the party who has stipulated
and in favour of the party who has contracted the obligation.”
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shall be interpreted
in favour of the
consumer, and this
provision cannot be
derogated from by
agreement.

e PT: In individually
negotiated
contracts, an
interpretation more
favourable to the
consumer may be
assured in article
237 CC®, pursuant
to which, in case of
a doubt in valuable
transactions the
declaration shall
have the meaning
that ensures a
better balance of
the considerations.

85 PT: Article 237 (Cases of doubt): “In case of doubt the declaration shall have the meaning that is the less grievous for the grantor, in non-valuable transactions, or that ensures a
better balance of the considerations, in valuable transactions”. Then, it is an obligation for the judge.




EUROPEAN COMMISSION

Provision in the directive
n° 93/13/EEC

Consumer protection in
the directive

Questions

Higher level
for the

consumer in
the mandatory
domestic laws

than in the
directive

Article 6 directive
93/13/EEC

1. Member States shall
lay down that unfair
terms used in a contract
concluded with a
consumer by a seller or
supplier shall, as provided
for under their national
law, not be binding on the
consumer and that the
contract shall continue to
bind the parties upon
those terms if it is
capable of continuing in
existence without the
unfair terms.

2. Member States shall
take the necessary
measures to ensure that
the consumer does not
lose the protection
granted by this Directive
by virtue of the choice of

What is the effect in
national law of the
unfairness of a term in a
contract between a trader
and a consumer?

Is it void, deemed
unwritten, non-binding,
etc.?

Is the former provision
mandatory, in the sense that
it cannot be derogated from
by agreement?

Broader

personal

scope
than in

the
directive

Same level of protection in the directive as in

domestic law

-For several MS, unfair terms are not
binding: CY, IE, LV, MT, PL, RO, UK

-For most MS, the result is almost the same
because the unfair terms are:

deemed unwritten: CZ

regarded as void: AT}, BG, DE, EE, EL
deemed null or void: ES, FR, HU, HU, LU,
NL94

affected by nullity: IT

set aside or disregarded: DK, FI, SE
null and void: LT

void: PT, SI

invalid: SK

93 At: Unfair terms are deemed void according to § 879 (3) ABGB and § 6 KSchG. Traditionally, this was seen as just relative voidance, meaning that the impaired party/consumer
would have to assert the voidance. In Literature, this opinion is however disputed as far as consumer contracts are concerned (cf Graf in Klete¢ka/Schauer, ABGB-ON*%? § 879 mn.
297; Apathy in Schwimann/Kodek, ABGB* § 6 KSchG mn. 1
% NL: An unfair term is voidable, according to Article 6:233 BW. After avoidance, the term is deemed to have been void from the moment when the contract was concluded and
therefore never to have been part of the contract (avoidance has retroactive effect).
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the law of a non-Member
country as the law
applicable to the contract
if the latter has a close
connection with the
territory of the Member
States.

Must such effects be

decided by a judge or do
they apply automatically?

-For many MS, the unfair terms are
considered void and do not need to be

declared as such by the judge: BG, DE, FI, HR,
HU, LV, PT, SI, UK

-In several MS, this rule is regarded as
theoretical because in practice it is necessary
to take the matter to court, because the
question of whether or not a contract term is
unfair can be contested®”: CZ, ES, FR, IE, LU,
MT, PL, SK

-For a few MS, the sanction “void” requires a
judicial intervention: BE, EE, EL (except for the
terms which are in the list of terms, always
characterized as such), IT, LT, RO, SE

-or the intervention of an administrative body: CY

-For one MS, such an effect can be decided
by the judge or by the parties: DK.

e DK: Section 36.1 grants authority to a
judge to undertake the modification or to
set aside of the contract performed, but
the parties may also agree to modify or set

95 Cf Study “"Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study “"Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE)”, by M. Behar-Touchais.
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aside the contract based on Section 36.1.

-For one MS, un unfair term can be annulled

either by extra-judicial declaration or by a
judicial decision : NL

-For one MS, it is discussed. Traditionally, Unfair
terms are deemed void. But this opinion is
however disputed as far as consumer contracts
are concerned. Following that opinion, such terms
would in a contract between a trader and a
consumer be regarded void. Under § 864a ABGB,
it is also under dispute whether the voidance is
just a relative (in which case such an effect can
only be decided by a judge) or an absolute one
(which is automatic) : AT

In your law, may the
judge examine, of his own
motion, the unfairness of
a term?

-For most MS, unfair terms are examined by
the judge ex officio:

e For most MS, this examination by the
judge or by public authorities is
provided by a mandatory provision, or
by a general procedural principle, or
by case law: CY°®, CZ, DE, EE, EL, ESY,
FR, HR, HU, LT, LU, LV, RO, SI, SK, IT, UK

e For a few MS, this examination by a
judge applies according to the ECJ
decisions: BG, IE, NL, PL, PT

-For a few MS, unfair terms could be examined

9 CY: the Director of the Competition and Consumer Protection Service has the duty to examine upon submission of a complaint or on its own motion whether and to what extent a

contractual term intended for general use, is unfair. Article 9(2) provides that when after the examination above by the Director is carried out, if the Director considers that it is indeed

unfair, he/she may, if they consider it appropriate, require a request by application to the Court (meaning, President of any District Court) for the issue of a prohibitory injunction,
including an interim order, against any person who, within their discretion, uses or recommends the use of such terms in contracts with consumers),

97 ES: public authorities and notaries should not apply/authorize the unfair terms they detect.
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as officio: AT, FI

-For one MS, it depends of the case: DK

e DK: Danish procedural law rests on the
party principle, whereby the judge will
make a ruling based on the claims brought
by the parties. However, in small claims
court hearings, the judge has a wide ex
officio margin, and in other proceedings the
judge may to a certain extent raise issues
indirectly by posing questions to the parties

-For two MS, unfair terms can’t be examined by
the judge ex officio: MT, SE

Are there provisions in your
law which cannot be
derogated from by
agreement and which
provide that the contract
shall continue to bind the
parties upon those terms
if it is capable of
continuing in existence
without the unfair terms?

-For most MS, the rest of the contract
remains valid without the unfair terms,
where possible: BE, BG, CY, CZ®8, DE, EE, ES,
FI, FR, HR, HU, IE, LT, LU, LV, MT, NL, RO, SI, SK,
UK

-For a few MS, the rest of the contract
remains valid without the unfair terms
(regardless of whether or not it is possible):
EL, IT, PL

e EL: Article 2 par. 8 of Law 2251/1994:
“The supplier cannot invoke the invalidity
of the entire contract on the grounds that
one or more of its general terms are void
as abusive.”

e IT: Art. 36, §§ 1 and 3, It- Cons. Code
state that a term considered as unfair as a
result of the violation of good faith and
significant imbalance is affected by nullity.
Three main features of such an invalidity
must be underlined:

98 CZ: this rule is not explicitly provided but it follows from the fact that the term is deemed unwritten
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o it always involves the terms
considered as unfair only,
without never affecting the
whole contract, that remains
valid;

o the nullity can be declared by
the judge only and can be
denounced by the consumer who
is party to the contract: it does
not operate automatically nor
could it be denounced by any
person;

o itis up to the judge to trigger
the nullity of an unfair term, and
only in cases where he/she
deems that such a remedy
operates to the consumer’s
benefit.

PL: Art. 385" about unlawful clauses states
“"§ 2. If a contractual provision is not
binding on the consumer in accordance
with § 1, the parties are bound by the
remaining part of the contract”.

-In one MS the effect of nullity of the unfair
term is not provided: AT

-In a few MS, a faculty and not an obligation

is given to the consumer:

PT: according to Article 13 General
Contract Terms Act, the adherent who
subscribes to, or accepts general
contractual clauses may opt to continue
individual contracts, of which some clauses
are void. The preservation of these
contracts implies the application of non-
mandatory rules and, where applicable, of
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interpretation rules of legal acts. It is a
matter of a faculty given to the adherent
and not an obligation.

SE: pursuant to the third paragraph of
Section 11 of the Consumer Contracts Act,
where a contractual term is modified or set
aside, the contract shall be upheld without
further modification, provided that the
term is contrary to good faith and amounts
to a considerable lack of balance to the
detriment of the consumer, if the consumer
demands it and the contract is possible to
uphold without such modification. This
applies only where the contractual terms
were not subject to individual
negotiation.*”

5 - Art. 7 of the directive 93/13/ECC — Means of effectiveness of the

rotection against unfair terms

Provision in
the directive
n° 93/13/ECC
Consumer

protection in
the directive

Questions

Higher level
for the

consumer in
the

mandatory
domestic law

as in the
directive

Broader scope than in the directive

Same level of protection in the
directive as in domestic law

99 SE: if the contract term was individually negotiated, Section 36 of Contract Act provides that « Where a term is of such significance for the agreement that it would be unreasonable
to demand the continued enforceability of the remainder of the agreement with its terms unchanged, the agreement may be modified in other respects, or may be set aside in its

entirety ».
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Art. 7 of the
directive
93/13/ECC

1. Member
States shall
ensure that,
in the
interests of
consumers
and of
competitors,
adequate and
effective
means exist
to prevent the
continued use
of unfair
terms in
contracts
concluded
with
consumers by
sellers or
suppliers.

2. The means
referred to in
paragraph 1
shall include

-In domestic
law, what are
the adequate
and effective
means which
exist to

prevent the

continued use

of unfair
terms in
contracts
concluded
with
consumers by
sellers or

suppliers?

Are these
provisions
protecting only
consumers, or
do they also
protect
competitors?

-In most MS, the consumer is
entitled to bring individually an
action aimed at obtaining the
declaration of nullity or a same
sanction as explained above in
95104L
e This action is mostly an action
which is brought before a
judge: AT, BE, CY, CZ, DE, DK,
EE, ES, FI, FR, HU, IE, IT, LT,
LT, LU, MT, NL, PT, RO, SI, SK
e In a few MS, kinds of consumers
complaints are submitted to an
authority which is not a judge.
The consumer’s complaint is
submitted to:

o a Consumer Protection
Commission: BG, PL!% (in
the new Polish provisions)

o the General Secretariat of
Consumer Affairs: EL!®

e In one MS, claims can be
brought before a court and
before another authority:

o DK: Claims may be
brought before the
ordinary courts, as well
as before the general

4

provisions Consumer Complaint
whereby Board and sectorial
persons or complaint boards and

194 Some MS did not mention the individual action. However, it does not mean that such an action does not exist. It is probably because some MS have only highlighted the collective

actions.

105 p| : This administrative body will be called the Office of Competition and Consumer Protection
106 £y : Article 13a par. 1 of Law 2251/1994:_Complaints of consumers against a supplier, in the sense of the stipulations of this law, are submitted to the General Secretariat of
Consumer Affairs, which communicates them to the supplier, with an invitation to respond, in any means available, including delivery by post. The supplier must give a written
response regarding complaints within a deadline set by the General Secretariat of Consumer Affairs, which starts as from communication of the relevant invitation.
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organizations,
having a
legitimate
interest under
national law
in protecting
consumers,
may take
action
according to
the national
law concerned
before the
courts or
before
competent
administrative
bodies for a
decision as to
whether
contractual
terms drawn
up for general
use are
unfair, so that

-In domestic
law, is it
provided that
persons or
organizations,
having a

legitimate
interest under

national law

in protecting
consumers,

may take
action before
the courts or
before

competent

-In some MS, in addition to individual
actions, organizations or public authorities,

also before the Consumer
Ombudsman.

-In almost all MS'%7, in addition to

individual actions, persons or
organizations, which have a
legitimate interest under national
law in protecting consumers, may
examine unfair terms of their own
motion and may file a complaint

may take action before the courts or before
competent administrative bodies so that they

can apply appropriate and effective means to
prevent the continued use of such unfair terms,
not only to protect consumers, but also non
consumers. Indeed, they have either a
legitimate interest under national law in
protecting consumers (such as qualified entities
protecting consumer interests), or a broader
interest, not limited in protecting
consumers._Therefore the scope of protection is
broader than in the directive because their
interest in bringing proceedings is not limited to
consumer protection.

with the court when it deems a
term unfair.
e In some MS, these actions are

injunctions, or collective
actions or collective claims

proceedings, which aimed to
prevent the continued use of
unfair terms in contracts. In
such actions, the judge may
order the cessation of the use of
the applied unfair term: AT, BE,
BG, DK%, EL!%, FR, HR!?, NL,
PL, PT, RO, SK, SE, SI, UK

e In afew MS, class actions are

107 It is not possible in MT
108 pK: According to Section 255.1 of the Procedural Code, the right to bring cases before the courts is to be decided by “general provisions of law”. In certain fields, such as public
procurement, trade organisations have been granted special rights to bring cases before the Complaint Board for Public Procurement. No similar provisions have been adopted for
consumer organisations, which therefore may bring cases before the courts and complaint boards only where they are individually concerned by the unfair terms or where they are
acting on behalf of individual members that would be entitled to bring claims.
109 F| : Article 10 par. 15 of Law 2251/1994: Every consumer union has the legal right to ask before courts and administrative authorities any kind of legal protection of the rights of
its members, as consumers. Particularly, it has the legal right to bring a court action, apply for security measures, apply for annulment or recourse against administrative acts and to
be the plaintiff. Every consumers union has also the right to intervene in pending trials of its members to support their rights as consumers.

par. 16: A consumers union which has at least five hundred (500) active members and has been enrolled in the registry of consumers unions for at least one year, may bring any kind
of court action for the protection of the general interests of the consuming public (collective court action). The court action of the previous subparagraph may also be brought when an
illegal behaviour hurts the interests of at least thirty (30) consumers.
110 HR: pursuant to Articles 106 and 107 of the CPA, persons or organisations having a legitimate interest in protecting consumer can initiate court proceedings in which a contract
term may be declared unfair and thus null and the trader or traders may be ordered to refrain from using the same contract term in the future.
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they can
apply
appropriate
and effective
means to
prevent the
continued use
of such terms.

administrative

bodies, so that
they can apply
appropriate and
effective means
to prevent the
continued use
of such unfair
terms?

These actions are injunctions aimed to declare
standard contract term unfair, null and void for
future purposes.

AT: § 29 KSchG states that “(1) An action
may be brought by the Austrian Economic
Chamber, the Federal Chamber of Labour,
the Council of Austrian Chambers of
Agricultural Labour, the Presidential
Conference of Austrian Chambers of
Agriculture, the Austrian Trade Union
Federation, the Verein flr
Konsumenteninformation (Consumer
Information Association) and the Austrian
Council of Senior Citizens; (2) If the
infraction (§§ 28 (1) and 28a (1))
originates in Austria, an action may also
be brought by anybody or organisation of
another European Union Member State
notified in the Official Journal of the
European Communities by the Commission
pursuant to Article 4 (3) of Directive
98/27/EC on injunctions for the protection
of consumers’ interests, Official Journal L
166 of 11 June 1998, p. 51, provided that:
1. any interests protected by such bodies
are impaired in such Member State, and;
2.the purpose of such body as identified in
the notification justifies bringing such
action; 3.Proof of such notification shall be

accepted. The individual
consumers are not parties in the
judicial proceedings but are
represented by a "group
representative": BE!!!, FR

e Inafew MS, a monetary
sanction may be imposed on
traders if they do not remove
unfair terms from their
general terms: BG, CZ, FR!?,
FI,

e In afew MS, such right has (only
or also) been granted to public
consumer protection
authorities or public prosecutor:
CY, LT, LV, PT, UK

-In many MS, in addition to
individual actions, administrative
authorities may examine unfair
terms of their own motion and may

either issue an injunction or file a
complaint with the court when it

deems a term unfair:
e BG: the Consumer Protection
Commission (CPC) is granted
both powers

111 BE: This is either (i) a consumer organisation with legal personality which is also represented in the "Raad voor Verbruik"/"Conseil de la Consommation" (an advisory body within
the Federal Public Service Economy) or is recognised by the Minister of Economic Affairs, or (ii) an association which has had legal personality for over three years, which has a
corporate purpose directly related to collective damages, which does not pursue an economic purpose in a sustainable manner, and which is recognised by the Minister. The Minister
has discretionary powers in this regard, as no criteria for recognition are specified in the draft act. In the amicable negotiations stage, the consumers can also be represented by the
(future) Federal Ombudsman. If the negotiations fail and no agreement can be reached, a group representative will have to continue the legal proceedings.

112 In case of a « black » unfair term in contracts, the business shall be amerced to an administrative fine which is imposed by the administrative authority.
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submitted upon bringing an action.

CZ: Any person (even the Consumer
organization) is entitled to bring an
objection or make a motion to competent
administrative body (as The Czech Trade
Inspection Authority (CTIA) or The Office
for the Protection of Competition) which
generally dispose of the monitoring or
controlling competencies towards the
sellers/suppliers/competitors. Consumer
organizations are entitled to bring legal
action in order to achieve abstention from
further unlawful conduct towards the
consumer. Within the scope of
administrative proceedings, the Act no.
634/1992 Coll., on Consumer Protection
admits to consumer organizations the
right to make a motion in order to engage
in administrative proceedings in
accordance with § 42 of Act no. 500/2004
Coll., Administrative Procedure.

DE: §§ 1 et seq. Gesetz lber
Unterlassungsklagen bei
Verbraucherrechts- und anderen
VerstéBen (UKlaG, Act on Injunctive
Relief) provides that the use of terms
ineffective within the meaning of §§ 307-
309 BGB can lead to injunctive relief or,
in the event the terms are
recommended for use in legal
relations, revocation. In so far as the
use of unfair terms also represents a
breach of fair trading provisions according
to the Gesetz gegen den unlauteren
Wettbewerb (UWG; Act against Unfair
Competition), competitors are entitled
to claim damages if the violating

CY: the Director of the
Competition and Consumer
Protection Service ) is granted
both powers

FR: the administrative authority
tasked with matters relating to
competition and consumption
(DGCCREF) is granted both
powers

FI: the Consumer Ombudsman
is granted both powers

HU: the minister, autonomous
administrative agencies,
government agencies, the
director of the head office; the
heads of the Budapest and
county government agencies
(regardless the associations for
the protection of consumers’
interests as mentioned before)
may bring an action before the
judge.

LT: public consumer protection
authorities are entitled to
exercise control over the
standard terms in consumer
contracts and challenge unfair
terms in consumer contracts.
LV: the Consumer Rights
Protection Centre is entitled to
propose that the manufacturer,
trader or service provider makes
a commitment in writing to
rectify the violation within the
specified time period; to take a
decision, by which the
manufacturer, trader or service
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party has acted at least negligently (§
9 UWG). According to § 10 UWG it is
furthermore possible to claim restitution
for the profits that a violating party has
wilfully achieved by injuring a multitude of
consumers. According to § 3 UKlaG claims
can be brought by registered qualified
entities protecting consumer interests (see
especially article 4 Directive 98/27/EC),
organisations with legal capacity
promoting interests of commercial
professions or self-employment as well as
the Chamber of Industry and Commerce
or the Chambers of Craft.

ES: The actions of cessation aimed at
obtaining a decision that requires the
defendant to eliminate the standard
terms considered to be null and to
abstain from using them in the future
(actions provided for in art. 12 GCTA)!®
may be exercised by the following
entities:

o Associations or corporations of
entrepreneurs, professionals
and farmers that are statutorily
mandated to defend the
interests of their members

o Chambers of commerce, industry
and navigation

o Consumer associations that meet
the requirements of RCPA

o The National Consumer Institute
(Instituto Nacional de Consumo),

provider is required to cease the
violation, and to perform specific
activities in order to rectify the
impact thereof and which
determine the time period for
the implementation of such
activities; and to publish the
decision taken either fully or
partially on the home page of
the Consumer Rights Protection
Centre and in the newspaper
Latvijas Véstnesis [the official
Gazette of the Government of
Latvia] (the costs associated
with the publication shall be
covered by the manufacturer,
trader or service provider).

NL: the Netherlands Authority
for Consumers and Markets
(ACM) may enforce the
compliance by traders of the
rules on standard terms used in
contracts with consumers by
administrative means
(regardless the associations for
the protection of consumers’
interests as mentioned before)
PL: The claim can be submitted,
municipal consumer’s
ombudsman and the President of
the Office of Competition and
Consumer Protection (regardless
the associations for the

100 FS: the “action of cessation” aims at obtaining a decision that requires the defendant to cease a conduct which is contrary to this law (in this case, the use —or recommendation of
use- of unfair terms) and prohibit its future recurrence. In addition, the action shall be used to prohibit a conduct already committed if there are reasonable grounds to fear its
immediate repetition. The action of cessation set forth in RCPA apply to consumer contracts only.
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entity that promotes the rights of protection of consumers’
consumers, and the relevant bodies interests as mentioned before)
or entities of the Autonomous e RO: a judicial action can be
Communities (Comunidades taken in court by the National
Auténomas) and local Corporations Authority for Consumer
responsible for consumer Protection (which is an
protection. administrative body)

o Professional associations legally
constituted

o Public Prosecutor's Office

o Institutions from other Member
States of the EU established for the
protection of collective interests
and diffuse interests of consumers
that are enabled by inclusion in the
list published for that purpose in
the Official Journal of the European
Union

o Spanish law provides also that
public authorities should keep a
register of standard contract
terms. This is one of the main
characteristics of the national
system of preventive control of
unfair terms!%..

e HU: Section 6:105 [Public-interest
proceedings in connection with unfair
standard contract terms] provides that
(1) As regards contracts which
involve a consumer and a business
party, an action may be brought for
the annulment of an unfair contract

101 FS: The entries made in the register include standard contract terms and the judgments listed in art. 11 GCTA and art. 2 Royal Decree 1828/1999. In particular, can be registered:
Standard terms (condiciones generales) in accordance with the provisions of GCTA ; Pre-emptive registration of individual actions of nullity or non-incorporation of standard terms,
along with the text of the terms concerned; Pre-emptive registration of collective actions (actions of cessation, actions of retraction and declarative actions), along with the text of the
terms concerned,; The persistence in the use of standard terms that have been declared null and void by a court.
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term that has been incorporated into
a contract by: a) the public prosecutor;
b) the minister, autonomous
administrative agencies, government
agencies, the director of the head office;
c) the heads of the Budapest and county
government agencies; d) economic and
trade organizations or interest-
representation bodies; and e)
associations for the protection of
consumers’ interests within the scope of
consumer interests they protect, and
organizations set up for the protection of
consumers’ interests under the laws of
any Member State of the European
Economic Area.

The court shall establish the annulment of
an unfair contract term in favour of all of
the parties with which the party imposing
the condition has a contractual
relationship, and shall order the party who
applied the contract term in question to
take measures for having a public notice
on declaring the contract term unfair
published at his own cost. Moreover, an
action may be brought in the public
interest to request to have a standard
contract term or condition declared unfair,
that has been defined for consumer
contracts and made available to the
general public, regardless of whether the
term or condition in question had in fact
been applied or not. If the court finds the
contested standard contract term unfair,
the court ruling may also contain a clause
banning the party who made it available to
the public from the further use of such.
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Furthermore, a lawsuit may be brought
against any party who publicly
recommends the use of any unfair
standard contract term or condition that
has been defined for consumer contracts
and made available to the general public.
The court, if it finds the contested
standard contract term unfair, shall
declare it null and void for future purposes
and shall ban any further recommendation
for use.

LU: There are 2 types of prohibitory
injunctions, one being curative and the
other curative. The first type of
injunction is intended to obtain the
cancellation of unfair terms contained
in the contracts already concluded by
consumers. It is open not only to
consumers themselves but also to anyone
interested as well as professional groups.
The Minister who holds the consumer
protection in its powers, as well as the
Commission de Surveillance du Secteur
Financier (CSSF) and the Commissariat
aux Assurances (Insurance police) are also
expressly qualified as holders of this
action. The second type of prohibitory
injunctions allows different actors to
act preventively against unfair terms
contained in standard contracts
offered by professionals to
consumers. This action can be
exercised by consumer protection
associations, by professional groups,
the minister with Consumer Protection in
its attributions, the CSSF and the
Insurance policy (Commissariat aux
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Assurances). However, it is not opened to
consumers taken individually. In practice,
such action is usually brought on the
initiative of the Luxembourg Consumers
Union.

e PT: An action aimed at obtaining a
decision requiring abstention from the use
or the recommendation of general
contractual terms may be brought by

o consumer protection associations
with the capacity of representation,
within the scope set out in the
respective legislation (Article 13,
nr. 1, lit. b Consumer Protection
Act and Article 2, I Popular Action
Act no. 83/95 of 31% August ;

o legally established trade union
or professional associations or
economic interest associations,
when acting within the scope of
their powers; and

o the Public Prosecutor, officiously,
following an indication from the
Ombudsman or if it deems the
claim of any interested party to be
justified.

e SE: The competence of the Market Court
to issue such prohibitions is awarded in
Section 3 of the Consumer Contracts Act
(SFS 1994:1512) which also protects
competitors'®?. Under Section 4 of the
Consumer Contracts Act a question of
issuing a prohibition is addressed by the

102 SE: Consumer Contracts Act (1994:1512) - Section 3: If a contractual term of the character referred to in Section 1 is unconscionable with regard to the price and other
circumstances, the Market Court may prohibit the trader from any future use, in similar cases, of the same or essentially the same terms, provided that the prohibition is warranted
from the public point of view or if it otherwise would further the interest of the consumers or competitors.
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Market Court after application by the
Consumer Ombudsman. However, if the
Consumer Ombudsman in a certain case
decides to not apply, an application may
be made by an association of traders,
consumers or employees.

-In some MS, claims about unfair terms in

contracts can also be brought by

competitors. The provisions therefore also

protect competitors, so they have a broader
scope than the directive: DE, DK, EE, FR, IE,

IT, LU, SI, UK

DE: In so far as the use of unfair terms
also represents a breach of fair trading
provisions according to the Gesetz gegen
den unlauteren Wettbewerb (UWG; Act
against Unfair Competition), competitors
are entitled to claim damages if the
violating party has acted at least
negligently (§ 9 UWG). According to § 10
UWG it is furthermore possible to claim
restitution for the profits that a violating
party has wilfully achieved by injuring a
multitude of consumers.

DK: Competitors may rely on the
Marketing Act, which provides in Section
1.1: “Traders subject to this Act shall
exercise good marketing practice with
reference to consumers, other traders and
public interests.” More specifically, Section
1.2 provides: “Marketing in respect of
consumers’ economic interests may not be
designed to significantly distort their
economic behaviour.”
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EE: The requirement that a party
supplying an unfair standard term
terminates application of the term and
that the person recommending application
of the term terminates and withdraws
such recommendation may be filed, inter
alia, by a non-profit association whose
objectives as specified in the articles of
association thereof include protection of
the rights of traders or persons engaged in
professional activities and who is actually
able to protect these interests resulting
from the organisation and financing of the
activities thereof (Art. 45 para 2 of the
LOA).

ES: According to art. 12 GCTA, the “action
of cessation” (accién de cesacién), aimed
at obtaining a decision that requires the
defendant to eliminate the standard terms
considered to be null and to abstain from
using them in the future; the “action of
retraction” (accion de retractacion) used
to obtain a decision that requires the
defendant to retract a recommendation of
using terms considered null and to abstain
from recommending their use in the
future; and the “declarative action”
(accidon declarativa) aimed at obtaining a
decision that declares the “standard”
character of a specific term in order to
make it comply with GCTA. These
actions protect any adhering party
(not just consumers) against the
inclusion of unfair terms in standard
contracts.

FR: case law

IE: The primary focus of the protections
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seems to be consumers, but competitors
could in principle become involved as
interested parties under Regulation 8(3) of
The Regulations which provides that Every
person claiming to have an interest in an
application under paragraph (1) of this
Regulation shall be entitled to appear
before and be heard by the Court on the
hearing of the application®3.

e IT: Art. 37, §§ 1-4 It. and art. 37-bis It.
Cons. Code provides collective redress
actions and administrative remedies. The
collective injunction consists in an action
addressed to first instance ordinary courts
(Tribunals), before the conclusion of an
individual contract. The prohibitory
injunction can be issued by an ordinary
court: a) after a provisional order,
provided that the court assesses the
emergency of the such order according to
the general rules of civil procedures (arts.
669-bis ff. Italian Code of Civil Procedure);
and b) after a final ruling. In both cases a)
and b) the effect of the injunction is to
declare the voidness of the terms and to
prevent the use of general contractual
terms found as unfair after a provisional
order or a final ruling. Autorita Garante
della Concorrenza e del Mercato (‘(AGCM’)
which is an independent administrative
authority is enable to assess the
unfairness of general contractual terms
listed in contract forms. The assessment

103 IE: Regulation 8 (amended in 2013) provides that « 8.(1) An authorised body may apply to the Circuit Court or High Court for a declaration that any term drawn up for general use
in contracts concluded by sellers or suppliers is unfair and may, at the discretion of the Court, be granted an order prohibiting the use or continued use of such a term or similar terms
of like effect.
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of unfairness shall be advertised through
the AGCM website, as well as through the
professional’s website, and in any case
through any other media considered as
adequate in order to inform consumers. In
case of non-compliance with AGCM order
to advertise the judgement, an
administrative fine can be imposed on the
professional. Standing for the collective
injunction under art. 37 It. Cons. Code is
given not only to consumers’ associations,
but also to the chambers of commerce and
to professionals’ associations Therefore,
these provisions intend to protect
competitors. As regards the intervention
of AGCM (art. 37-bis), standing is given to
any legal or physical person or association
having the interest of denouncing the
unfairness of general contractual terms.
The AGCM (Autorita Garante della
Concorrenza e del Mercato can also
investigate on the unfairness of general
contractual terms listed on contract forms
on its own motion. Therefore, these
provisions intend to protect competitors.
LU: The first type of injunction allows to
establish the unfairness of a clause or a
combination of clauses is opened to
professional organizations. The second
type of prohibitory injunction allows
different actors to act preventively against
unfair terms contained in standard
contracts offered by professionals to
consumers. Protection associations and
professional groups may exercise this
action. In that view, the provisions
might also protect the competitors.

83



EUROPEAN COMMISSION

SI: the ZVPot contains special provisions
governing means to prevent the continued
use of unfair terms: - market inspectorate
can issue a decision prohibiting sale of
goods or providing services until it stops
using unfair terms (Art. 72 of the ZVPot);-
action seeking to stop illegal behaviour
(Art. 74 of the ZVPot);- temporary
injunction (Art. 74a of the ZVPot); - Action
seeking to declare certain contracts or
contract terms invalid (Art. 76 of the
ZVPot);- penalty provisions (Art. 77(1)(7)
of the ZVPot);- publication of judgment
(Art. 74(2) of the ZVPot). These
provisions protect competitors as
well, as also the chamber or
association of which the infringing
company is a member can file these
actions.

UK: Schedule 3 CRA 2015 gives powers to
take action before the courts to
“regulators”, and paragraph 8 of Schedule
3 contains a list of approved regulators.
This list can be amended by the Secretary
of State, and for non-public bodies, para
8(3) requires that the body “represents
the interests of consumers (or consumers
of a particular description)”. Schedule 3
para 2 only talks about the power to
consider complaints about unfair terms,
but there is no limitation to consumers
making such a complaint, so it is open to
competitors to complain to a
regulator about unfair terms.
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Art. 7.

3. With due
regard for
national laws,
the legal
remedies
referred to in
paragraph 2
may be
directed
separately or
jointly against
a number of
sellers or
suppliers from
the same
economic
sector or their
associations
which use or
recommend
the use of the
same general
contractual

In domestic
law, is it
possible to
direct the
legal
remedies
referred to
above,
separately or
jointly against
a number of
sellers or
suppliers from
the same
economic
sector or their
associations
which use or
recommend
the use of the
same general
contractual
terms or
similar terms?

-Some of the MS where, as explained before, the
scope of protection is broader than in the
directive because their interest in bringing
proceedings is not limited to consumer
protection, provide that it is possible to direct the
legal remedies referred to above, separately or
jointly against a number of sellers or
suppliers from the same economic sector or
their associations which use or recommend the
use of the same general contractual terms or
similar terms:

e For some MS, regardless the scope,
the rule is exactly the same as in the
directive: EE, EL!!3, ES, IE, IT, LU, PT

e For a few MS, the scope and the
provisions are different from the

directive: AT, CZ, SI, UK

o AT: Austrian Law permits a joint
lawsuit if there is, essentially, a
common basis. Furthermore,
essentially the same factual or

-In several MS, it is possible to direct
the legal remedies referred to above,
separately or jointly against a number
of sellers or suppliers from the same
economic sector or their associations
which use or recommend the use of the
same general contractual terms or
similar terms._Some of them provide
the same rule as the directive: CY,
FI, FR, HR, RO,

-In a few MS, it is possible to direct the
legal remedies referred to above,
separately or jointly against a number
of sellers or suppliers from the same
economic sector or their associations
which use or recommend the use of the
same general contractual terms or
similar terms._However, the
provisions are different from the

directive, but the level of protection
is almost the same: NL!!> pL116 gk!l’

113 F| : Article 9i par. 1 of Law 2251/1994: Every consumer or a union of consumers, have the right, in case of violation of stipulations of articles 9c up to 9h, to ask for the judicial

termination of every unfair commercial practice and its omission in the future, as well as compensation for the loss they incurred due to the practice. The judicial means of the above
subparagraph may be exercised, individually or jointly, against one or more suppliers of the same financial sector or against the owner of code, if the latter promotes a code that

encourages non-compliance with the stipulations of this law.

115 NL: Article 6:240 BW: 3. The action may be instituted by legal persons with full legal capacity whose purpose it is to protect the interests of persons who conduct a profession or

business or of end-users of goods or services not destined for a profession or business. The action can only pertain to general terms and conditions which are used or are intended to
be used in contracts with persons whose interests are protected by the legal person.
116 p| : It is possible according to the Class Action Bill from 2009 (USTAWA z dnia 17 grudnia 2009 r.o dochodzeniu roszczeri w postepowaniu grupowym (Dz. U. z dnia 18 stycznia

2010r.)

117 SK: Slovak legal order doesn 't contain the regulation of typical class action. It is possible to direct the legal remedies referred to above, separately against a number of sellers or
suppliers from the same economic sector which use or recommend the use of the same standard contract terms or similar terms. In the theoretical way, it is possible to direct the
legal remedies referred to above, also jointly against a number of sellers or suppliers from the same economic sector or which use or recommend the use of the same standard
contract terms or similar terms, if their acting has the same ground, caused damage or harm to the same group of consumers or the sellers are cooperating to harm the rights of the

consumers.
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terms or
similar terms.

legal questions must be addressed
and all claims must be ceded to the
claimant (cf OGH 4 OB 116/05w)

o C2Z: The plaintiff must, however,
always indicate all of them in the
action. Effects of the judgment do
not automatically apply to all
sellers, if they were not parties to
the proceedings.

o SI: Legal remedies against a
number of sellers and suppliers are
possible only indirectly — through
the joinder of parties (Art. 191 of
the Civil Procedure Act). Another
possibility is the consolidation of
actions under Art. 300 of the Civil
Procedure Act!'*

o UK: A court issuing an injunction
(or interdict) can grant this on
“such conditions, and against such
of the respondents, as it thinks
appropriate”.

- However, in some MS_ it is not
possible to direct the legal remedies
referred to above, either separately or
jointly against a number of sellers or
suppliers from the same economic
sector or their associations which use or
recommend the use of the same
general contractual terms or similar
terms: BE, BG, DK, HU, LT, LV, MT

-In one MS, domestic law generally
does not provide for joint legal
actions against multiple companies
or organisations: DE
e DE: There is only the
possibility of (passive)
joinder of parties in order to
jointly involve several
persons on the defendant’s
side of a claim. This requires
said persons to form a legal
community with regard to the
matter in dispute or to be
entitled or obligated according to
the same actual and legal
ground. The obligations have to

114 SI: Article 191 of the Civil Procedure Act: Several person may sue or be sued by the same action (co-litigants): 1. if in respect of the cause of action they form a legal community;
or if their rights or obligations are based upon the same factual and legal ground; or if they are joint and several debtors or creditors; 2. if the disputed claims or obligations are of the
same type and based upon similar factual and legal ground and if the same court has the subject-matter and territorial jurisdiction over each of the claims and each of the
defendants; 3. if so is stipulated by another Act. Until the completion of the main hearing and subject to conditions provided in the first paragraph of the present Article, the plaintiff
may be joined by another plaintiff, or the action may be extended to comprise another defendant, subject to consent of the latter. The person joining the action and the person on
whom the action is extended shall take over the litigation in the state as existing upon their joinder. Article 300 of the Civil Procedure Act: In the event that several cases are litigated
between the same persons in the same court, or if several cases in which the same person is the opponent of several plaintiffs or several defendants are heard by the same court, the
panel may decree that such cases be jointly heard if this is convenient to speed up the proceedings or to reduce the costs. A joint judgment shall be passed on several disputes which
are being jointly heard. The panel may issue a decree on joint hearing of several cases also when some of the cases should have been heard by a single judge of the same court. The
panel may also decree for the severance of the action consisting of several claims and may render separate decisions on particular claims after hearing them separately from each

other.
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be congenial and based on a
fundamentally similar actual and
legal ground. Lastly, the trial
court has to have jurisdiction in
regard to all claims (see §§ 59,
60, 260 Zivilprozessordnung
with analogous application [ZPO,
Code of Civil Procedure]). These
requirements are regularly not
met.

Q 6 - Ahnex- terms referred to in article 3 §3 1 - Indicative list of unfair terms

Provision in the directive n°

93/13
Consumer protection in the
directive

Questions

Higher level for the
consumer in the

mandatory domestic
laws than in the
directive

Broader scope
than in the

directive

Same level of protection
in the directive as in

domestic law

Art. 3.

3. The Annex shall contain
an indicative and non-
exhaustive list of the terms
which may be regarded as
unfair

Does domestic law contain a
black list of unfair terms,
that is to say a list of terms that
are always unfair? Does
domestic law contain a grey
list of unfair terms, that is to
say a list of terms that are
presumed to be unfair? Does
domestic law contain an

-Some MS provide two
lists of unfair terms: one

being black (terms that
are always unfair) and the
other grey (of terms that
are presumed to be
unfair): FR, HU, IT, NL,
SK, PT, MT!8;

e These lists apply in

-A few MS provide an
indicative list of unfair
terms which is non
exhaustive: CY, IE, RO

-In one MS, there is no
list. However, similar effect
of an indicative list is
achieved by mandatory

118 MT: There is a list of unfair terms provisions. One can describe the list as a grey list though the law never uses such a term.
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indicative list of unfair
terms?

B2C contracts: ES,
FR, HU, IT, NL, SK
e In one MS, these
lists apply in B2C
contracts and in
B2B contracts: PT!!°

-One MS provides two

lists of unfair terms: one

being black (terms that
are always unfair)_and the

other grey of clauses
whose effectiveness
depends on an
evaluation (therefore it is
slightly different from a
presumption): DE

-One MS provides_an
indicative list of terms
and, in addition, some
terms which are singled
out as always being unfair:
UK

-In one MS,_a black list
can be found and, in
addition, a list of terms
are considered unfair,
unless the trader can

rove they have been

provisions in domestic
laws: DK!?3

-In a few MS there is no

list but the Annex is

referred to in case law:

SE124

119 pT: The General Contract Terms Act specifies a certain number of the prohibited clauses concerning B2B (or similar entities) contracts (articles 17 to 19) as well as B2C contracts
(articles 17 to 22). In both cases, there are two kind of prohibited clauses: “clauses that are strictly prohibited” and "clauses which are prohibited in certain circumstances”. The
former can be assimilated or considered as to a “black list”, while the second to a “grey list”.
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individually negotiated:
AT120

-Several MS provide_only a
black list of terms that
are always unfair (In
these MS an indicative list
does not exist, neither a
grey list): BE, BG!*!, Cz,
EE, EL, ES, LU, LV
e Inone MS, B2C
contracts are
related to the black
list whereas B2B
contracts are
related to the grey
list: EE

-A few MS provide_only a
grey list of terms that
are presumed to be
unfair (In these MS an
indicative list does not
exist neither a black list):
HR, LT, PL, SI

-In one MS, there is_no
list. However, similar

123 pK: Section 36.1 of the Act provides “"An agreement may be amended or overridden in whole or in part, if it would be unreasonable or in breach of fair trade way to render it
applicable. The same applies to other legal acts.” Section 38c.1 provides "Section 36.1 applies to consumer contracts. If it would be contrary to honest business practices and lead to a
significant imbalance in the parties ' rights and obligations, to the detriment of the consumer to make a contract terms apply, they apply in section 36, paragraph 1, referred to also as
the effects of the consumer in this case, however, may require that the remainder of the agreement is to apply without changes, if this is possible.”

124 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v
Sweden (C-478/99) [2002].

120 AT: § 6 (2) KSchG contains a list of terms that are considered unfair, unless the trader can prove they have been individually negotiated. It is not considered as a grey list.

121 BG: some lawyers interpret Art. 143 in a different manner, as an indicative list because the list in Art. 143 of the Consumer Protection Act is not explicitly defined by the law as a
black list, neither a grey list. The terms contained therein will normally be considered as unfair, but the law does not define them as “always” or as "presumed to be” unfair.
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effect of a black list is

achieved by mandatory
provisions: FI*?2

Unfair terms of the Annex above mentioned

(a) excluding or limiting the
legal liability of a seller or
supplier in the event of the
death of a consumer or
personal injury to the latter
resulting from an act or
omission of that seller or
supplier;

Does domestic law consider as
unfair a term that has the
object or the effect to_"exclude

-Similar clause is
included in the domestic
black list: AT, BE, BG, CZ,

or limit the legal liability of a
seller or supplier in the

event of the death of a
consumer or personal injury
to the latter resulting from an
act or omission of that seller or
supplier” "(see Annex a)? Does
this term fall under a black list,
a grey list, an indicative or is it
the case-law that has
considered it as unfair?

DE, EE!?®, EL, ES, FR'?, IT,
LU, LV, NL, PT, SK, UK

included in the domestic
grey list: HR, LT, SI

-Similar clause would be
considered as
ineffective under a

mandatory provision:
F1127, HU128, PL129

-Similar clause is
included in the indicative
list: CY, IE, RO

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is
achieved by case law:
SE130

122 FI: parliamentary acts do not contain a black list, grey list or an indicative list of unfair terms. The Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts was
implemented into Finnish law in a manner of including the contract terms in the Annex of the directive in the text of government (bill 218/1994) p. 10-14. The contract terms of the
Annex were in 1994 presumed, under Finnish case law or mandatory legislation, to be unfair also according to Finnish law. See the government bill 218/1994, p. 9

125 EE: It is black in consumer contracts and grey in business contracts.
126 FR: There is no similar clause in the French list. But the case-law could considerer it as unfair according to article R. 132-1, 6° whereby are prohibited “the clauses with the aim, or
effect to: Inappropriately excluding or limiting the legal rights of the non-business or the consumer in the event of non-performance of any of the contractual obligations”. This French
black term is broader as it extends to damages caused by a third person acting on behalf of the trader.
127FT: Courts are highly likely to consider such terms unfair. In addition, in general, the mandatory provisions of CPA (Chapters 5, 8 and 9) affect the assessment of the binding nature
of disclaimers and terms that limit the liability of a seller. The government bill on the adjustment of unreasonable contract terms (247/1981) states that disclaimers and terms limiting
the liability of a seller are seen as typical examples of unfair terms.
128 HU: It is neither on the black, nor on the grey list. However the law provides that any contract term limiting or excluding liability for premeditated non-performance of an obligation
resulting in loss of life, or harm to physical integrity or health shall be void.

See: Civil Code art 6:152
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(b) inappropriately
excluding or limiting the
legal rights of the consumer
vis-a-vis the seller or
supplier or another party in
the event of total or partial
non-performance or
inadequate performance by
the seller or supplier of any
of the contractual
obligations, including the
option of offsetting a debt
owed to the seller or
supplier against any claim
which the consumer may
have against him;

Does domestic law consider as
unfair a term that has the
object or the effect to
“inappropriately exclude or
limit the legal rights of the
consumer vis-a-vis the seller
or supplier or another party
in the event of total or
partial non-performance or

-Similar clause is
included in the domestic
black list: AT, BE, BG,

DE3!, EE'3?, EL, ES, FR,
LU, LV, NL'33, PT, SK

-Similar clause is
included in the domestic

grey list: HR, HU'3, IT,

inadequate performance by
the seller or supplier of any of

the contractual obligations,
including the option of offsetting
a debt owed to the seller or
supplier against any claim which
the consumer may have against

LT, PL, SI

-Similar clause would be

considered as

ineffective under a

mandatory provision:

FIl35

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is
achieved by case law:
SE136

Similar clause would fall

under the general

129 p| : According to art.385° 1) CC in case of doubt, unlawful contractual provisions are those which especially: 1) exclude or limit liability towards the consumer for personal injury.
Formally this provision fall under a grey list, but - although Polish law does not contain express provision — it is commonly adopted in judiciary and doctrine that liability for death or
personal injury can never be excluded. So practically this provision is a black one and is invalid because it is at least contrary to the principles of community life.

130 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].

131 DE: Concerning this term, German law applies only to claims that are uncontested or are final.
132 FE: It is black in consumer contracts and grey in business contracts.
133 NL: These may be qualified as terms which fall under the blacklist of Article 6:236 under a-c BW (a) totally and unconditionally excludes that other party's right to claim the
performance by the user of the promised performance ; (c) limits or excludes the right which, pursuant to the law, the other party has to suspend performance or which gives the
user a more extensive power of suspension than that to which he is entitled to pursuant to the law;) or under the grey list of Article 6:237 under g and h BW (g) excludes or limits a

right of set-off of the other party under the law, or confers on the user a more extensive right to set-off than he has under the law;

(h) provides for the forfeiture of rights of the other party or of his entitlement to raise certain defences as a sanction for certain conduct of the other party, including omissions, save
to the extent that this conduct justifies the forfeiture of those rights or defences).
134 HU: the Hungarian law provides that in contracts which involve a consumer and a business party a contract term shall, in particular, be considered unfair if its object or effect is to
exclude or limit the right to offset claims that the consumer may have against the business party against what the consumer may owe to the business party;

135FI: Courts are highly likely to consider such terms unfair. In addition, in general, the mandatory provisions of CPA (Chapters 5, 8 and 9) which apply to the consequences of the

breach of contract.

136 SE: In the preparatory works the legislator makes note of the fact that such terms often will conflict with the mandatory provisions of consumer legislation and that, even if they do
not, they will in principle be considered unfair if they indeed amount to an “inappropriate” delimitation of rights. See prop. 1994/95:17 p. 95.
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him » (Annex b)? Does this prohibition of unfair
term fall under a black list, a term if the judge will
grey list, an indicative list, or is consider it: CZ
it the case-law that has
considered it as unfair?
c) making an agreement Does domestic law consider as -Similar clause is -Similar clause | -Similar clause is
binding on the consumer unfair a term that has the included in the domestic | is prohibited by | included in the indicative
whereas provision of object or the effect to make black list: BE, BG, CZ, a mandatory list: CY, IE, UK
services by the seller or « an agreement binding on EE!, EL, ES, HU'®, IT?*°, | provision,
supplier is subject to a the consumer whereas LV, NL, SK applicable to -Similar effect as such of
condition whose realization provision of services by the contract in the indicative clause is
depends on his own will seller or supplier is subject general: AT, achieved by a mandatory
alone; to a condition whose -Similar clause is FI42, FR43, provision: DK, MT
realization depends on his included in the domestic | LU, RO
own will alone » (Annex c)? grey list: DE'*°, HR, LT, PL -Similar effect as such of
Does this term fall under a the indicative clause is
black list, a grey list, an -Similar clause would be achieved by case law:
indicative list, or is it the case- | considered as SE6
law that has considered it as ineffective under a
unfair? mandatory provision: Similar clause would fall
FIi4t under the general

137 EE: It is black in consumer contracts and grey in business contracts.

138 HU: Black list provides that the consumer is bound by the contract when the business party is not whereas the grey list provides the clause that allows a business party to be

bound by commitments subject to compliance with a particular condition the fulfilment of which depends exclusively on the business party, except if the consumer is free to withdraw

from or to terminate the contract

139 IT: Art. 33, § 2, let. d) It. Cons. Code includes this term under the grey list. This provision is completed by Art. 33, § 2, let. which considers as unfair a term that submits the

assignment of a right or the assumption of an obligation to a condition precedent dependent on the mere will of the professional, as against an immediately effective obligation binding

the consumer. Such a condition precedent may be referred to the contract as a whole. In such a case, under general contract law (art. 1355 of the Italian civil code) the entire

contract shall be void.

140 DE: § 308 No. 3 BGB considers “the agreement of a right of the user to free himself from his obligation to perform without any objectively justified reason indicated in the contract”

as ineffective term. However, "“this does not apply to continuing obligations.”

14FT: See text of government (bill 218/1994) p. 10-14. Furthermore courts are likely to consider and have considered such terms unfair.

142FT: See text of government (bill 218/1994) p. 10-14. Furthermore courts are likely to consider and have considered such terms unfair.

143 FR: Similar clause is included in the French grey list. It is also regarded as a purely discretionary condition which is invalid under article 1174 of the Civil code (general contract
law) so it could be considered as a clause included in a black list (See also LU and RO)

144 | U: Similar clause is, as in France, regarded as a purely discretionary condition which is invalid under article 1174 of the Civil code (general contract law) so it could be considered

as a clause included in a black list (See also FR and RO).
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prohibition of unfair
term if the judge will
consider it: ST
No comparable clause in
the domestic list: PT
(d) permitting the seller or Does domestic law consider as -Similar clause is -Similar clause is
supplier to retain sums paid | unfair a term that has the included in the domestic included in the indicative
by the consumer where the | object or the effect to permit black list: AT!*, BE, BG, list: CY, IE, UK
latter decides not to “the seller or supplier to Cz, DE™8, EL, ES, LV, SK
conclude or perform the retain sums paid by the -Similar effect as such of
contract, without providing consumer where the latter -Similar clause is the indicative clause is
for the consumer to receive decides not to conclude or included in the domestic achieved by a mandatory
compensation of an perform the contract, grey list: FR, HR, HU*, provision: DK, MT
equivalent amount from the | without providing for the IT* LT, NL, PL
seller or supplier where the consumer to receive -Similar effect as such of
latter is the party cancelling | compensation of an -Similar clause would be the indicative clause is
the contract; equivalent amount from the considered as achieved by case law:
seller or supplier where the ineffective under a SE!?
latter is the party cancelling the | mandatory provision:
contract” (Annex d)? Does this | FI*>! -Similar clause would
term fall under a black list, a fall under the general
grey list, an indicative list, or is prohibition of unfair

145 RO: In accordance with Art. 1403 of the Romanian Civil Code, “the contractual duty subject to a condition whose realization depends on the debtor’s own will alone has no binding
effect.” This is not a provision applying to B2C contracts only, but a general provision applicable to contracts in general. See also FR and LU.

146 SE: In the preparatory works the legislator notes that such terms often will be unfair. See prop. 1994/95:17 p. 95 cf. prop. 1975/76:81 p. 118. For an example see Market Court
decision MD 1978:1.

147 AT: This term is presumed to be unfair unless the trader can prove that it has been individually negotiated. The aim is to establish equal treatment between the parties. Even when
individually negotiated, the sum paid by the consumer that can be retained may still be moderated;

148 DE: under German law, such term may be considered unfair whereas the scope of the corresponding provision is slightly different. According to § 308 No. 7 BGB "“a provision by
which the user, to provide for the event that a party to the contract revokes the contract or gives notice of termination of the contract, may demand a) unreasonably high
remuneration for enjoyment or use of a thing or a right or for performance rendered, or b) unreasonably high reimbursement of expenses” is ineffective.

149 HU: the Hungarian law does not include the conclusion of the contract.

130 IT: the consumer’s right consists in demanding from the professional twice the amount of the sum paid where the professional is in breach of his/her obligations.

151 FT: See text of government (bill 218/1994) p. 10-14. Furthermore courts are likely to consider and have considered such terms unfair.

152 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v
Sweden (C-478/99) [2002].
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it the case-law that has
considered it as unfair?

term if the judge will
consider it: EE, SI

-No comparable clause
in the domestic law: PT

(e) requiring any consumer
who fails to fulfil his
obligation to pay a
disproportionately high sum
in compensation;

Does domestic law consider as
unfair a term that has the
object or the effect to require

« any consumer who fails to
fulfil his obligation to pay a

disproportionately high sum
in compensation;» (Annex e)?
Does this term fall under a
black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: BE, BG, DE'>3,
EE™*, EL, ES, LV, SK

included in the domestic
grey list: FR'®®>, HR, HU,
IT, LT, PL, PT, SI

-Similar clause would be

considered as
ineffective under a
mandatory provision:
F1156

included in the indicative

list: CY, IE, RO, UK**’

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: AT**®, DK, MT,
Lul59

-Similar effect as such of
the indicative clause is

achieved by case law:
SE160

153 DE: Similar cause exists. However German law lists certain breaches of the contract which are interdicted irrespective of the extent of the contractual penalty. These conditions are
not mentioned in the annex of the directive.

154 FE: It is black in consumer contracts and grey in business contracts.
155 FR: Similar clause is included in the grey list. Therefore, penalty clauses remain governed by the general rules applicable to such terms, namely the Article 1152 of the Civil code,
which provides: «Where an agreement provides that he who fails to perform it will pay a certain sum as damages, the other party may not be awarded a greater or lesser sum.
Nevertheless, the judge may moderate or increase the agreed penalty, where it is obviously excessive or ridiculously low. Any stipulation to the contrary shall be deemed unwritten”.
156 FI: Such terms would be considered void according to the mandatory provisions of CPA (Chapters 5, 8 and 9) which apply to the consequences of the breach of contract.

157 UK: There are also common law controls over penalty clauses which render these void, but the UK Supreme Court has a case before it which will reconsider this aspect of the law.
Its ruling is not expected until later in 2015.
158 AT: Such a penalty for non-performance (liquidated damages) would not always be considered as unfair. Unfairness) would however assumed, when the term would pose an
excessive burden on the consumer causing an obviously unjustified property gain for the trader (cf GréB in Klete¢ka/Schauer, ABGB-ON*%? § 1336 mn. 15; OGH 4 Ob 229/13z).
Furthermore, the law itself provides that the sum that is due because of such and comparable terms may be moderated by a judge (§ 1336 (2) ABGB). An additional restriction is
found in § 1336 (3) ABGB: If the trader suffered damage because of the consumer’s actions exceeding that penalty, he may only claim those exceeding damages if this has been

individually negotiated. Since unfairness is just an implied danger but not automatically presumed, I would evaluate this category as treated similar to one being on an indicative list.
139 | U: As in France, penalty clauses remain governed by the general rules applicable to such terms, namely the Article 1152 of the Civil code, which provides: «Where an agreement
provides that he who fails to perform it will pay a certain sum as damages, the other party may not be awarded a greater or lesser sum. Nevertheless, the judge may moderate or

increase the agreed penalty, where it is obviously excessive or ridiculously low. Any stipulation to the contrary shall be deemed unwritten”. Hence, such a clause is applicable even in
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Similar clause would fall
under the general
prohibition of unfair

term if the judge will
consider it: CZ, NL

(f) authorizing the seller or
supplier to dissolve the
contract on a discretionary
basis where the same
facility is not granted to the
consumer, or permitting the
seller or supplier to retain
the sums paid for services
not yet supplied by him
where it is the seller or
supplier himself who
dissolves the contract;

Does domestic law consider as
unfair a term that has the
object or the effect to authorize

« the seller or supplier to
dissolve the contract on a

discretionary basis where
the same facility is not
granted to the consumer, or
permit the seller or supplier to
retain the sums paid for
services not yet supplied by him
where it is the seller or supplier
himself who dissolves the
contract;» (Annex f)? Does this
term fall under a black list, a
grey list, an indicative list, or is
it the case-law that has
considered it as unfair?

included in the domestic
black list: AT, BE, BG,
EE!®!, EL, ES, FR, HU, LV,
SK

~-The first part of the
annex f) is included in
the domestic black list:
Ccz

-Similar clause is
included in the domestic
grey list: DE, HR, IT, LT,
NL2 PL, PT!®3, SI

-Similar clause would be

considered as
ineffective under a

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory

provision: DK, MT

-Similar effect as such of
the indicative clause is
achieved by case law:
SE165

The second part of the
clause would fall under
the general prohibition
of unfair term if the
judge will consider it:

a contract concluded with a consumer, but the judge may change the amount of the penalty, if it is grossly excessive or derisory. Case law, however, applies sanctions on unfair terms

in a specific case.

160 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].

161 EE: It is black in consumer contracts and grey in business contracts.
162 NIL: Some of these terms will qualify as terms referred to in Article 6:237 under d and iBW and are thus grey-listed: (d) releases the user from his obligation under the contract, or
gives him the right to release himself on grounds other than those mentioned in the contract, of such a nature that he cannot be required to remain bound; (i) obliges the other party
to pay a sum of money in the event that the contract is terminated for a reason other than the fact that he has failed in the performance of his obligation, save to the extent that it
concerns reasonable compensation for loss incurred by the user or for profit of which he has been deprived. Other terms only fall under the general clause of Article 6:233 under a

BW.

163 pT: The first term may be considered included in the national grey list. Pursuant to Article 22, nr. 1, lit. b, general contractual terms that authorise the party proposing the contract

to freely cancel the contract, without adequate notice, or to terminate it without any legal or agreed basis is prohibited in certain circumstances.
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mandatory provision: Cz, LU
FIlG4
(g) enabling the seller or Does domestic law consider as -Similar clause is -Similar clause is
supplier to terminate a unfair a term that has the included in the domestic included in the indicative
contract of indeterminate object or the effect to enable black list: AT!®®, BE, BG, list: CY, IE, RO, UK
duration without reasonable | « the seller or supplier to CZ, EL, ES, FR, LV, SK
notice except where there terminate a contract of -Similar effect as such of
are serious grounds for indeterminate duration -Similar clause is the indicative clause is
doing so; without reasonable notice included in the domestic achieved by a mandatory
except where there are serious | grey list: DE'®’, FR'®8, HR, provision: DK, MT, EE'"},
grounds for doing so» (Annex IT'®, LT, NL, PL, PT, SI SE!72
g)? Does this term fall under a
black list, a grey list, an -Similar clause would be -Similar clause would
indicative list, or is it the case- considered as fall under the general
law that has considered it as ineffective under a prohibition of unfair
unfair? mandatory provision: term if the judge will
F1t70 consider it: HU, LU

165 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v
Sweden (C-478/99) [2002].

164 FI: As a general rule of Finnish contract law, after the unwinding of contract each party is entitled to claim restitution from the other party of whatever the latter party has received
insofar as contract has been performed. However, there are some exceptions of the rule under special legislation.

166 AT: This term is presumed to be unfair unless the trader can prove that it has been individually negotiated.

167 DE: According to Therefore § 308 No. 6 BGB “a provision providing that a declaration by the user that is of special importance is deemed to have been received by the other party
to the contract” is ineffective. § 308 No. 6 BGB differs from annex g insofar as it refers to a fictitious receipt whereas the Directive 93/13/EEC relates to the period of notice. Therefore
§ 308 No. 6 BGB provides a specification of unfair terms in the meaning of article 3 Directive 93/13/EEC.

168 FR: The corresponding clause does not mention the exception of the serious grounds.

169 IT: Nevertheless, in financial contracts of indeterminate duration this provision is without hindrance to terms under which the professional reserves: a) the right to withdraw
without notice and for cause from the contract; and b) the right to alter unilaterally the conditions of the contract, provided that the professional is required to inform the consumer
with reasonable notice and that the consumer is free to dissolve the contract:

170 FI: See text of government (bill 218/1994) p. 10-14. Furthermore courts are likely to consider such terms unfair depending on details.

171 EE: Tenants are protected against the termination of the lease contract without serious ground under the regulation of the contractual use of dwellings (Art. 275 of the LOA).

172 SE: In the preparatory works the legislator notes that such terms “as a rule” will be unfair under Swedish law.
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(h) automatically extending
a contract of fixed duration
where the consumer does
not indicate otherwise, when
the deadline fixed for the
consumer to express this
desire not to extend the
contract is unreasonably
early;

Does domestic law consider as
unfair a term that has the
object or the effect to
automatically extend « a
contract of fixed duration where
the consumer does not indicate
otherwise, when the deadline
fixed for the consumer to
express this desire not to
extend the contract is
unreasonably early;» (Annex
h)? Does this term fall under a
black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: AT, BE, BG, DE,
EE!”3, ES, LV, NL, SK

-Similar clause is
included in the domestic
grey list: HR, HU, IT, LT,
NL, PL, PT, SI

-Similar clause would be

considered as
ineffective under a
mandatory provision:
FIl74

included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is

achieved by case law:
SE175

Similar clause would fall
under the general
prohibition of unfair
term if the judge will
consider it: CZ, LU

No comparable clause in
the domestic law: EL, FR

173 EE: It is black in consumer contracts and grey in business contracts.
174 FI: See text of government (bill 218/1994) p. 10-14. Furthermore courts are likely to consider such terms unfair.

175 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].
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(i) irrevocably binding the
consumer to terms with
which he had no real
opportunity of becoming
acquainted before the
conclusion of the contract;

Does domestic law consider as
unfair a term that has the
object or the effect to
irrevocably bind « the
consumer to terms with
which he had no real
opportunity of becoming
acquainted before the
conclusion of the contract;»
(Annex i)? Does this term fall
under a black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: BE, BG, CZ,
ELY®, ES, FR, IT, LU, LV,
PTY”7, SK

included in the domestic
grey list: HR, LT, PL

-Similar clause would be
considered as
ineffective under a
mandatory provision:
FIl78

-Similar clause is not as
such prohibited.
Mandatory provision
considers that the term
will not become part of
the contract: AT, DE, EE

-Similar clause is both
an unfair clause and
prohibited by a

mandatory provision

included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is

achieved by case law:
SE180

-Similar clause would
fall under the general
prohibition of unfair

term if the judge will
consider it: HU, NL, SI

176 I : Similar is case "x” of article 2 par.7 of Law 2251/1994: “x. attest that the consumer is aware of certain terms in the contract or of the condition of the items supplied or of the
quality of services, when actually he is not.”(black list). By analogy, applicable could be article 2 par.1 of Law 2251/1994,which provides that: "Terms that have been set forth in
advance for future contracts (general terms for transactions) are not binding to the consumer if, upon compilation of the contract, the consumer was innocently unaware of them as,
and most particularly, in cases when the supplier does not indicate the existence of these terms or deprives the consumer of the possibility to acquire knowledge of their content.”
177 PT: According to the black list, shall be considered to be excluded from individual contracts: (a) terms which have not been subject of communication under the terms of Article 5
(:according to which, adhering parties who merely subscribe to or accept general contractual terms must have these communicated to them in their entirety; communication must be
in an adequate manner and at such an early stage that, taking into consideration the importance of the contract and the length and complexity of the terms, it is possible for a person
with ordinary knowledge of them),; (b) terms which have been communicated although its duty to inform has been violated, so that its effective knowledge cannot be expected.
According to the grey list a general contractual term that establishes a presumption of receipt, of acceptance or other expressions of willingness on the basis of insufficient facts, is
prohibited in certain circumstances.

178 FI: The Supreme Court has considered such a term unfair: KKO 1993:45.
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which considers that the

term will not become
part of the contract:
EL179

(j) enabling the seller or
supplier to alter the terms of
the contract unilaterally
without a valid reason which
is specified in the contract;

Does domestic law consider as
unfair a term that has the
object or the effect to enable

« the seller or supplier to
alter the terms of the
contract unilaterally without
a valid reason which is
specified in the contract;»
(Annex j)? Does this term fall
under a black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

Subparagraph (j) is also without
hindrance to terms under which
a seller or supplier reserves the

-Similar clause is
included in the domestic
black list: AT, BE, BG, CZ,
EE!®!, EL, ES, FR'®, LU,
LV, SK

-Similar clause is
included in the domestic
grey list: HR, HU'®?, IT*®,
LT, PL, PT, SI

-Similar clause would be
considered as
ineffective under a
mandatory provision:
DE, FI'®

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT, SE!®

Similar clause would fall

under the general

prohibition of unfair
term if the judge will

consider it: NL

180 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].

179 EL : Similar is case "x” of article 2 par.7 of Law 2251/1994: “x. attest that the consumer is aware of certain terms in the contract or of the condition of the items supplied or of the
quality of services, when actually he is not.”(black list). By analogy, applicable could be article 2 par.1 of Law 2251/1994, which provides that: "Terms that have been set forth in
advance for future contracts (general terms for transactions) are not binding to the consumer if, upon compilation of the contract, the consumer was innocently unaware of them as,
and most particularly, in cases when the supplier does not indicate the existence of these terms or deprives the consumer of the possibility to acquire knowledge of their content.”
181 FE: It is black in consumer contracts and grey in business contracts.
182 FR: This term falls under a black list if the terms are related to the “duration, the characteristics of the product or service to be provided and the price agreed” and under a grey list

if the terms are related to other facts

183 HU: the grey list considers as unfair the term which entitle the business party to withdraw from or terminate the contract on a discretionary basis without giving the same right to

the consumer.

184 IT: Nevertheless, in financial contracts of indeterminate duration this provision is without hindrance to terms under which the professional reserves: a) the right to withdraw
without notice and for cause from the contract; and b) the right to alter unilaterally the conditions of the contract, provided that the professional is required to inform the consumer
with reasonable notice and that the consumer is free to dissolve the contract.
185 FI: Finnish law considers such a term unfair and contrary to the general principles of Finnish contract law. Such terms would often be considered void.

186 SE: In the preparatory works the legislator notes that such terms often will be unfair and that this corresponds to a general principle of Swedish contract law. See prop.
1994/95:17 p. 96 f. cf. prop. 1975/76:81 p. 139; SOU 1974:83 p. 149 f.
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right to alter unilaterally the
conditions of a contract of

indeterminate duration,
provided that he is required to
inform the consumer with
reasonable notice and that the
consumer is free to dissolve the
contract.)

(k) enabling the seller or
supplier to alter unilaterally
without a valid reason any
characteristics of the
product or service to be
provided;

Does domestic law consider as
unfair a term that has the
object or the effect to enable

-Similar clause is
included in the domestic
black list: AT'®, BE, BG,

« the seller or supplier to
alter unilaterally without a

valid reason any
characteristics of the
product or service to be
provided;» (Annex k)? Does
this term fall under a black list,
a grey list, an indicative list, or
is it the case-law that has
considered it as unfair?

DE, EE!®®, EL, ES'®, FR%?,
LU, LV, SK

included in the domestic
grey list: DE'°2, HR, HU,
ITY¥3 LT, NL, PL, PT, SI

-Similar clause would be

considered as
ineffective under a
mandatory provision:
F1194

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is
achieved by case law:
SE195

Similar clause would fall
under the general

187 AT: This term is presumed to be unfair unless the trader can prove that it has been individually negotiated.
188 EE: It is black in consumer contracts and grey in business contracts.
189 FS: Spanish law has a broader scope since according to art. 85.3 RPCA, “terms that provide the entrepreneur with the power to unilaterally amend the contract” are unfair.

190 FR: It may, however, be stipulated that the business may make modifications relating to technical changes, provided that there is no resultant price increase nor alteration in

quality and that the clause reserves the right of the non-business or consumer to mention the characteristics to which his undertaking is subject.

91 | U: it seems very close to the unfair term set by Article L. 211-3 of the Consumer code:"7.The clauses providing that goods must not match their descriptive elements essential for

consumer or to the sample or to the purpose specified by the customer and accepted by the trader or, failing this specification, to normal use.”

192 DE: German law extends beyond the provision of annex k as it also includes secondary obligations.
193 IT: It. Cons. Code includes this term under the grey list. In derogation of this provision, if the object of the contract is the supply of financial services, and provided that there is a
valid reason, the professional may, without notice, alter the rate of interest or the amount of any other charge relating to the financial service originally agreed. The professional is
required to inform the consumer immediately, and the consumer is entitled to withdraw from the contract.

194 FI: See text of government (bill 218/1994) p. 10-14. Furthermore courts will highly consider the term unfair.

195 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].
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prohibition of unfair
term if the judge will

consider it: CZ

(1) providing for the price of
goods to be determined at
the time of delivery or
allowing a seller of goods or
supplier of services to
increase their price without
in both cases giving the
consumer the corresponding
right to cancel the contract if
the final price is too high in
relation to the price agreed
when the contract was
concluded;

Does domestic law consider as
unfair a term that has the
object or the effect to provide

« for the price of goods to be
determined at the time of
delivery or allowing a seller
of goods or supplier of
services to increase their
price without in both cases
giving the consumer the
corresponding right to
cancel the contract if the final
price is too high in relation to
the price agreed when the
contract was concluded; »
(Annex I)? Does this term fall
under a black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: AT, BE, BG, CZ,
DE!®, EE'¥, EL, ES, FR,
LV, NL, SK

-Similar clause is
included in the domestic
grey list: HR, HU, IT, LT,
PL, PT, SI

-Similar clause would be

considered as
ineffective under a
mandatory provision:
FIl98

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory

provision: DK, MT

-Similar effect as such of
the indicative clause is

achieved by case law:
SE199

Similar clause would fall
under the general
prohibition of unfair

term if the judge will
consider it: LU

1% DE: § 309 No. 1 BGB extends beyond the provision of annex | as it interdicts a price increase within four months of the entering into the contract. However, § 309 No. 1 BGB does
not include continuing obligations. If the parties agree on delivery after four months or on continuing obligations (§ 309 No. 1 BGB is not applicable) the term can still be ineffective
according to the general clause in § 307 (1) BGB.

197 EE: It is black in consumer contracts and grey in business contracts.
198 FT: See text of government (bill 218/1994) p. 10-14. Furthermore courts will highly consider the term unfair.

199 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].
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(m) giving the seller or
supplier the right to
determine whether the
goods or services supplied
are in conformity with the
contract, or giving him the
exclusive right to interpret
any term of the contract;

Does domestic law consider as
unfair a term that has the
object or the effect to give

« the seller or supplier the
right to determine whether
the goods or services
supplied are in conformity
with the contract, or giving
him the exclusive right to
interpret any term of the
contract;» (Annex m)? Does
this term fall under a black list,
a grey list, an indicative list, or
is it the case-law that has
considered it as unfair?

included in the domestic
black list: AT, BE, BG,
EE2%, EL, ES, FR, HU, LU,
LV, NL, PT, SK

included in the domestic
grey list: HR, IT, LT, PL,
SI

-Similar clause would be

considered as
ineffective under a

mandatory provision:
FIZOl

included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is

achieved by case law:
SEZOZ

Similar clause would fall
under the general
prohibition of unfair
term if the judge will
consider it: CZ, DE

200 EE: It is black in consumer contracts and grey in business contracts.

201 FT: See text of government (bill 218/1994) p. 10-14. Furthermore courts will have and have considered such terms unfair.

202 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].
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(n) limiting the seller's or
supplier's obligation to
respect commitments
undertaken by his agents or
making his commitments
subject to compliance with a
particular formality;

Does domestic law consider as
unfair a term that has the
object or the effect to limit

« the seller's or supplier's
obligation to respect
commitments undertaken by
his agents or making his
commitments subject to
compliance with a particular
formality;» (Annex n)? Does
this term fall under a black list,
a grey list, an indicative list, or
is it the case-law that has
considered it as unfair?

included in the domestic
black list: AT, BE, BG,
EE?%, EL, ES, FR?*, HU,
LU, LV, PT?%, sK

included in the domestic
grey list: HR, IT, LT, PL,
SI

-Similar clause would be

considered as
ineffective under a

mandatory provision:
FIZOG, NL207

included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is

achieved by a mandatory
provision: DK, MT, SE?®

Similar clause would fall
under the general
prohibition of unfair
term if the judge will
consider it: CZ, DE

203 EE: It is black in consumer contracts and grey in business contracts.
204 FR: The corresponding clause does not mention the term that has the object or the effect « making his commitments subject to compliance with a particular formality;».

205 pT: A term that has the object or the effect to limit « the seller's or supplier's obligation to respect commitments undertaken by his agents may be considered as covered by Article
21, lit. a General Contract Terms Act, according to which clauses that limit or in any way alter the obligations assumed under the contract so as directly to benefit the party proposing
the contract or their representative are strictly prohibited (black list). A term that has the object or the effect to make seller's or supplier's commitments subject to compliance with a
particular formality” may be considered as covered by Article 22, nr. 1, lit. o0 General Contract Terms Act, according to which clauses that impose formalities for acts not required by
law during the duration of the contract or require the parties to carry out superfluous acts in order to exercise their contractual rights are prohibited in certain circumstances (grey

list).

206 FI: See text of government (bill 218/1994) p. 10-14.

207 NL: Dutch law does not explicitly forbid such terms, but provides that the trader cannot invoke the term against a consumer, Article 6:238(1) BW.
208 SE: In the preparatory works the legislator notes that such terms often will conflict with the duty of the trader to respect the commitments of his agents vis-a-vis the consumer, a
duty which, it is said, to some extent exists outside of the area of application of the statutory provisions providing it.
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(o) obliging the consumer to
fulfil all his obligations
where the seller or supplier
does not perform his;

Does domestic law consider as
unfair a term that has the
object or the effect to oblige
« the consumer to fulfil all
his obligations where the

seller or supplier does not

perform his;» (Annex 0)?
Does this term fall under a

black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: BE, BG, CZ%%°,
DE, EE?!?, EL, ES, FR?!,
HU, LU%*%, LV, NL, PT, SK

included in the domestic
grey list: HR, IT, LT, PL,
SI

-Similar clause would be

considered as
ineffective under a

mandatory provision:
AT, FI%13

included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is
achieved by a mandatory
provision: DK, MT

-Similar effect as such of
the indicative clause is

achieved by case law:
SE214

(p) giving the seller or
supplier the possibility of
transferring his rights and
obligations under the
contract, where this may
serve to reduce the

| guarantees for the

Does domestic law consider as
unfair a term that has the
object or the effect to give

« the seller or supplier the

possibility of transferring his
rights and obligations under

the contract, where this may

-Similar clause is
included in the domestic
black list: AT?!°, BE, BG,
DE, EE%'®, EL, ES, HU, LU,
LV, NL, SK

-Similar clause is

-Similar clause is
included in the indicative
list: CY, IE, RO, UK

-Similar effect as such of
the indicative clause is

achieved by a mandatory

209 cz: Such term is not reqgulated explicitly but is covered by the Section 1814 which lays the black list.

210 EF: It is black in consumer contracts and grey in business contracts.
211 FR: The corresponding clause considers as unfair a term that has the object or the effect to oblige « the consumer to fulfil all his obligations where the business does not perform
his obligations related to the deliver or the guarantees of the goods or to the supply of the service”.

212 1 : Such a clause is not included on the black list of unfair terms of Article L. 211-3 of the Consumer code. It could be regarded as unfair under the article L 211-3 of the Consumer
code which considers unfair: “3. The clauses prohibiting the consumer from suspending whole or part of the payment of amounts due if the professional is not fulfilling its obligations”.
213 FI: Such terms would under most circumstances run counter to the mandatory provisions of CPA Chapters 5, 8 and 9, which apply to the consequences of the breach of contract.

Consequently, they would be ineffective.

214 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].

215 AT: This term is presumed to be unfair unless the trader can prove that it has been individually negotiated.
216 FE: The Estonian law is more general, providing that the term is unfair if the transfer of rights may serve to reduce the likelihood of the contract being performed. It is black in
consumer contracts and grey in business contracts.
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consumer, without the
latter's agreement;

serve to reduce the
guarantees for the
consumer, without the latter's
agreement;» (Annex p)? Does
this term fall under a black list,
a grey list, an indicative list, or
is it the case-law that has
considered it as unfair?

included in the domestic
grey list: FR, HR, IT, LT,
PL, SI?Y/

-Similar clause would be

considered as
ineffective under a
mandatory provision:
FIZISI PT219

provision: DK, MT

-Similar effect as such of
the indicative clause is
achieved by case law:
SE220

Similar clause would fall
under the general
prohibition of unfair
term if the judge will
consider it: CZ

(q) excluding or hindering
the consumer's right to take
legal action or exercise any
other legal remedy,
particularly by requiring the
consumer to take disputes
exclusively to arbitration not
covered by legal provisions,

Does domestic law consider as
unfair a term that has the
object or the effect to exclude

-Similar clause is

included in the domestic

black list: AT??*!, BE, BG,

or hinder « the consumer’s
right to take legal action or
exercise any other legal
remedy, particularly by
requiring the consumer to take

Cz, DE, EE*??, EL, ES, HU,
LU, LV, NL, PT, SK

-Similar clause is

included in the domestic

-Similar clause is
included in the indicative
list: CY, IE, RO, UK**®

-Similar effect as such of
the indicative clause is
achieved by a mandatory

provision: DK, MT

217 SI: There is a provision that a contract term is unfair if it allows a trader to transfer its rights and obligations to the third party that has not been identified in the contract. Such

unfair term is included in the grey list.

218 FT: Such terms would under most circumstances run counter to the mandatory provisions of CPA Chapters 5, 8 and 9, which apply to the consequences of the breach of contract.

Consequently, they would be ineffective.

219 pT: According to Article 18, lit. | of that Decree, terms that enable the party proposing the contract to assign the contract, transfer debts or subcontract without the agreement of

the other party to the contract, unless the identity of the third party is specified in the initial contract, are strictly prohibited.

220 SE: the Swedish legislator concluded that there was no need to replicate the list of the directive annex in statutory text. The legislator considered it sufficient to state, in the
preparatory works, that the list should be taken into account by the courts (see prop. 1994/95:17 p. 47 ff.). This technique was later accepted by the ECJ in case Commission v

Sweden (C-478/99) [2002].

221 AT: § 6 (2) no. 7 KSchG considers as unfair a term that requires disputes between the trader and the consumer to be decided by arbitrators. This term is presumed to be unfair
unless the trader can prove that it has been individually negotiated. § 6 (1) no. 11 KSchG considers as unfair a term that imposes on the consumer a burden of proof which should
legally lie with the trader. This term falls under a black list.
222 pF: In addition, Estonian law provides as unfair contract term the term which provides that in the event of a breach of the contract by the party supplying the term, the other party
may exercise the party's legal remedies against the party supplying the term only if the other party has previously filed a claim against a third party with a court. It is black in

consumer contracts and grey in business contracts.
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unduly restricting the
evidence available to him or
imposing on him a burden of
proof which, according to
the applicable law, should lie
with another party to the
contract.

disputes exclusively to
arbitration not covered by legal
provisions, unduly restricting
the evidence available to him or
imposing on him a burden of
proof which, according to the
applicable law, should lie with
another party to the contract.»
(Annex q)? Does this term fall
under a black list, a grey list, an
indicative list, or is it the case-
law that has considered it as
unfair?

grey list: HR, IT, LT,
PL?%, SI

-A part of the annex q is
included in the domestic

black list whereas
another part is included
in the domestic grey
M FR224

-Similar clause would be

considered as
ineffective under a
mandatory provision:
FIZZS

-Similar effect as such of
the indicative clause is

achieved by case law:
SE227

Unfair terms which are not in the Annex of the directive 93/13

(taking inspiration from the list of CESL)

226 JK: Also, s.91 of the Arbitration Act 1996 blacklists a term requiring a consumer to take a dispute to arbitration where the value of the dispute is less than £5000 (see Unfair
Arbitration Agreements (Specified Amount) Order 1999, SI 1999/2167).
223 p| : according to art.385%23) CC in case of doubt, unlawful contractual provisions are those exclude the jurisdiction of Polish courts or which refer the case to a Polish or foreign

arbitration tribunal or another authority, or which require that the case be heard by a court which, according to the law, has no local jurisdiction.

224 FR: The black list considers as unfair a term that has the object or the effect to “imposing on him a burden of proof which, according to the applicable law, should lie with another
party to the contract”. The grey list considers as unfair both a term that has the object or the effect to exclude or hinder “the consumer's right to take legal action or exercise any
other legal remedy, particularly by requiring the consumer to take disputes exclusively to arbitration not covered by legal provisions” and a term that has the object or the effect to
“restricting the evidence available to him”.

225 FI: Contract terms that require the consumer to submit disputes exclusively to arbitration are ineffective according to CPA Chapter 12 Section 1 d. Consumers may, however,
submit disputes to arbitration after they have arisen (CPA 12:1.2). CPA includes several mandatory provisions on the burden of proof that aim to protect consumers. Terms that
restrict the evidence available to consumer or impose him a burden of proof, which should lie with the seller, are considered ineffective under Finnish law.

227 SE: In the preparatory works the legislator notes that arbitration clauses is often considered unfair under Swedish even when the arbitration process is covered by law. There are
several examples of this in the case law of the Swedish Supreme court. See e.g. NJA 1981 p. 711, NJA 1982 p. 800 och NJA 1983 p. 510. This attitude is confirmed in NJA 1992 p.
290. See prop. 1994/95:17 p. 98 and also prop. 1975/76:81 p. 147.
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Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to exclude

included in the domestic
black list: AT, BE, DE,

or limit the liability of the
trader for any loss or
damage to the consumer

caused deliberately or as a
result of gross negligence?

EE??8, EL, ES, FR, IT, PT,
SK

included in the domestic

Does this term fall under a
black list, a grey list, an
indicative list or is it the case-
law that has considered it as
unfair?

grey list: LT, SI

-Similar clause would be

-Similar clause
is prohibited by

included in the indicative

a mandatory

list: CY, IE

provision,

applicable to -Similar effect is
contract in achieved by a mandatory
general: BG, provision: DK

Cz, LU, Lv*3,
NL232, PL233

=Similar clause

considered as
ineffective under by a
mandatory provision:
FIZZ9, HR230

is prohibited by
case law,

whose solution

is applicable to
contract in

general: LU***

-No similar clause exists
in the domestic law: HU,
IE, MT, RO, SE, UK

228 EF: It is black in consumer contracts and grey in business contracts.
229 FI: Under a general contract law rule such terms are considered ineffective. In addition, the mandatory provisions of CPA (Chapters 5, 8 and 9) affect the assessment of the
binding nature of disclaimers and terms that limit the liability of a seller. The government bill on the adjustment of unreasonable contract terms (247/1981) states that disclaimers
and terms limiting the liability of a seller are seen as typical examples of unfair terms. See the government bill 247/1981, p. 15.
However, there are no explicit provisions governing such terms.
230 HR: Pursuant to Article 345, paragraph 1 of the CPA (which is a mandatory provision), in any contract liability of a debtor cannot be excluded or limited for damage caused by
intentional or grossly negligent non-performance.
2311 v: Article 2022 of the Civil Law sets: “"Both parties must strictly observe their mutual duties; the seller must, in particular, keep the sold property with greatest care until the
delivery of the property and be liable for the consequences of any negligence in this respect However, if the purchaser delays in accepting the purchased property, then the seller shall
be liable only for acts in bad faith and gross negligence”.
232 NL: A term limiting liability in case of damage inflicted upon the consumer intentionally or due to gross negligence by the trader himself or his managing staff is considered to be
contrary to good morals, which results in the term being null and void. Cf. HR 14 April 1950, NJ 1951, 17 (Réntgenoloog); HR 20 February 1976, NJ 1976, 486 (Pseudovogelpest) ; HR
31 December 1993, NJ 1995, 389 (Matatag/De Schelde) ; HR 18 June 2004, ECLI:NL:HR:2004:A06913, NJ 2004, 585 (Kuunders/Swinkels). This applies both in B2B and B2C-

contracts.

233 p| : according to art.473§2 CC a stipulation that a debtor will not be liable for damage which he may intentionally cause to a creditor is invalid. This provision is applicable both in

B2B and B2C agreements.

234 1U: "(...) The application of those clauses is limited by the case law that consistently decided that they cannot cover fraudulent or gross negligence” (G. Ravarani, The liability of
public and private persons, No. 2006, No. 635).
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Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to confer
exclusive jurisdiction for all
disputes arising under the
contract to a court for the place
where the trader is domiciled
unless the chosen court is also
the court for the place where
the consumer is domiciled?
Does this term fall under a
black list, a grey list, an
indicative list or is it the case-
law that has considered it as

-Similar clause is
included in the domestic
black list: BE, EL, ES,
NL235

-Similar clause is

included in the domestic

grey list: IT?%, LT, PT

-Similar clause is
prohibited by a
mandatory provision:
AT, CZ%*’, DE, DK%, EE®*°,
FIZ40, FR241

-No similar clause exists

in the domestic law:

BG?*, HR, HU, IE, LU, LV,
MT, PL?*3, RO, SE, SI, SK,
UK

235 NL: Such a jurisdiction clause is blacklisted unless the consumer has the possibility to turn to the otherwise competent court within 30 days after the trader has invoked the ADR

clause (Article 6:236 under n BW).

236 IT: Art. 33, § 2, let. u) It. Cons. Code includes this term under the grey list. Italian Supreme Court at United Chambers has interpreted such a rule in a strict sense, that is: it
confers exclusive jurisdiction in favour of the consumer’s domicile for all disputes arising under the contract (Corte di Cassazione, 1 October 2003, n. 14669). Such exclusive
jurisdiction prevails on any other criterion established in the code of civil procedure and/or in any other special statute

237.CZ: § 86 of Act n. 91/2012 of 25 January 2012 on Private International :Law: Determining Jurisdiction of Foreign Court

(1) Jurisdiction of a foreign court in matters of the law of obligations and of other property rights may be determined by means of a written agreement of the parties. In matters of
insurance and consumer contracts such an agreement shall be admissible only after a dispute arises or provided it enables only the policyholder, the insured, another beneficiary, the
injured or the consumer to initiate proceedings in the courts of another state. (2) If jurisdiction of a foreign court is determined pursuant to the paragraph 1, jurisdiction of the Czech
courts shall thereby be excluded; a Czech court shall nevertheless hear the case provided a) the parties unanimously declare their intent not to insist on the agreement, b) a
judgment given abroad would not be recognized in the Czech Republic, c) a foreign court declined to hear the case, or d) a jurisdiction agreement is contrary to the public policy.

238 DK: This issue is regulated by Section 245.2 of the Procedural Code, which provides: “In legal proceedings concerning consumer agreements, a prior jurisdiction agreement is not

binding on the consumer.”

239 EF: Art. 36 para 2 of the LOA provides that there is exclusive jurisdiction if the consumer’s residence is in Estonia or in a Member State of the European Union and the contract was

entered into as a result of a public offer, advertisement or other such activity in Estonia or the contract is essentially related to the territory of Estonia for any other reason. Estonian
law will be applied even if the place of business of the party supplying the terms or, if no place of business exists, the residence or seat of such party is not in Estonia, regardless of
which state's law is applicable to the contract. This rule is mandatory and cannot be agreed otherwise; agreement derogating the rule is void (Art. 35 para 5 of the LOA).

240 FT: According to the Code of Judicial Procedure (4/1734) Chapter 10 Section 5, the consumer is always entitled to initiate court proceedings in the general court of first instance in
whose jurisdiction the consumer resides. This provision is mandatory.
241 FR: Similar clause is unlawful regarded to the article L. 141-5 of the consumer Code which provides that "Consumers can enter at its option, in addition to courts which have
territorial jurisdiction under the Code of Civil Procedure, the court of the place where he lived at the time of conclusion of the contract or at the time of harmful event occurred”.
242 BG: such term may not have effect, if it contradicts to an imperative rule regarding the jurisdiction of the court.

243 p| : Polish law does not exactly the same provision but in the grey catalogue of art.385> CC 23) one may find the provision according to which in case of doubt, unlawful contractual
provisions are those which exclude the jurisdiction of Polish courts or which refer the case to a Polish or foreign arbitration tribunal or another authority, or which require that the case
be heard by a court which, according to the law, has no local jurisdiction. It is a provision from grey list. There is also a huge number of judgments issued by the Court of Competition
and Consumer Protection that find unfair the clauses that confer exclusive jurisdiction for all disputes arising under the contract to a court for the place where the trader is domiciled.
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unfair?

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to require
the consumer to use a more
formal method for

terminating the contract
than was used for conclusion

-Similar clause is
included in the domestic
black list: AT, DE, ES

- Almost similar clause
is included in the
domestic black list:

of the contract? Does this
term fall under a black list, a
grey list, indicative list or is it
the case-law that has
considered it as unfair?

EE244, N L245

-Similar clause is
included in the domestic

grey list: HU, PT

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: BE, BG,
Cz, EL, FI, FR, HR, IE,
IT>, LT, LU, LV, MT, PL,
RO, SE, SI, SK, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to "oblige
the consumer to pay for
goods not actually delivered,

supplied or rendered"? Does
this term fall under a black list,

-Similar clause is
included in the domestic
black list: AT, BE*¥,
BG**®, DE, ES, HU, PT**

- Almost similar clause
is included in the

Similar clause is
included in the indicative
list: CY

-Similar effect is

achieved by a mandatory
provision: DK, MT

When the provision is introduced into the Register (on the basis on Court’s judgment) then in fact it becomes a black list provision as it cannot be used by the trader in further

contracts concluded with consumers.

244 EF: Art. 42 para 3 subparagraph 35 of the LOA provides as unfair the term that prescribes that declarations of intent are to be made in a manner other than that provided by law
and this causes harm to the other party, except where such specification applies to the format of the declaration of intent of the other party. Standard term requiring more formal and

harmful methods for termination from the consumer may fall under this provision. It is black in consumer contracts and grey in business contracts.

245 NL: Such a term restricts the consumer’s right to terminate the contract for non-performance and is therefore blacklisted under Article 6:236 under b BW.

246 IT: There is no specific provision. However, according to Italian scholarly opinion,, a contractual term imposing to consumer a formal notification of his/her desire not to extend a
contract of fixed duration would be considered as unfair under art. 33, § 2, let. i) which considers as unfair a term establishing a period of notice to terminate which is too far in
advance of the contract's expiry date in order to avoid tacit extension or renewal;
247 BE: article VI.83 9° (black list) precludes the addition of terms which “oblige the consumer to perform his obligations when the company fails to fulfil its obligations.”

248 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.

249 pT: There is no comparable clause on the national list. Nevertheless, similar effect is achieved by other legal prohibition. Indeed, Article 18, lit. f General Contract Terms Act (black
list) considers as stately prohibited general contractual terms that exclude exception for non-performance or termination for non-fulfilment of the contract.
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a grey list, an indicative list or domestic black list:
is it the case-law that has EE2>°, FR?%!, LT?%2, LV253 -Similar effect is
considered it as unfair? achieved by case law:
-Similar clause is IT2%¢
included in the domestic
grey list: PL*** -No similar clause exists
in domestic law: CZ,
-Similar clause is FI**’, HR, IE, LU, MT, NL,
prohibited by a RO, SE, SI, SK, UK
mandatory provision:
EL255
Unfair terms which are not Does domestic law consider as -Similar clause | -Similar effect is
in the Annex of the directive | unfair a term that has the -Similar clause is is contrary to a | achieved by a mandatory
93/13 object or the effect to prohibited by a mandatory provision: DK
(taking inspiration from the | determine that non- mandatory provision: provision,
list of CESL) individually negotiated AT2°8 applicable to -No similar clause exists
contract terms prevail or contract in in domestic law: BE, CZ,
have preference over general: BG*°, | FR, HR, HU, IE, IT, LT, LU,

250 EF: Art. 42 para 3 subparagraph 21 of the LOA defines as unfair the term that prescribes the obligation of the other party to make an unreasonably large advance payment before
the party supplying the term performs the obligations thereof.

251 FR: French black lists considers as unfair terms: « Obliging the non-business or the consumer to fulfil all his obligations where the business does not perform his obligations related
to the deliver or the guarantees of the goods or to the supply of the service”.

252 | T: Only in case, this is considered as failure by entrepreneur to execute its own obligations.

253 | V: This term is indirectly encompassed in Article 4, Part 1 of the CRPL, which states that: “When entering into contractual obligations with the trader or the service provider, the
consumer shall be provided an opportunity to fully exercise his choice and will, purchasing exactly the type of goods or receiving exactly the service the consumer wishes, except for
restrictions prescribed by law. It is the duty of the trader or the service provider to respect such will. Choice and will shall be expressed in the terms of contract, or it shall be apparent
from the circumstances”.

254 pL: According to art.385% CC 22)) in case of doubt, unlawful contractual provisions are those which contain the obligation of the consumer to perform an obligation despite non-
performance or improper performance of an obligation by his contracting party.

255 F| : there are relevant specific provisions in articles 4 and 3 of Law 2251/1994 which expressly prohibit such term: According to article 4 (distance selling contracts) par. 7: "It is
forbidden to collect all or part of the price even in the form of wedding engagement, guarantee, issuance or acceptance of marketable securities or in any other form, before

the delivery of the product or the rendering of the service.”. According to article 3 (off-premises contracts) par. 5: "It is forbidden to collect all or part of the fees even in the form of
a wedding, engagement, guarantee, issuance or acceptance of marketable securities or in any other form, during the period stipulated in the above paragraph [withdrawal period].”.
2% IT: according to a first instance court (Tribunale Firenze, 30 May 2007) terms that have the object or effect of limiting or excluding the consumers’ right to trigger the walkaway
clause would fall under letters r or b, art. 33, § 2 (grey list).

257 FI: courts are highly likely to consider such terms unfair.

258 AT: such a term would most likely be considered invalid pursuant to § 879 (1) and (3) ABGB or § 6 (3) KSchG.

2%9 BG: such term contradicts to the general contractual rules under Bulgarian law (Art. 16 OCA).
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contract terms which have
been individually
negotiated ? Does this term
fall under a black list, a grey
list, indicative list, or is it the
case-law that has considered it
as unfair?

D E260, EE261,
ELZGZ, E5263,
F1264, PLZGS, PTZGG

LV, MT, NL, RO, SE, SK, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to enable a
trader to alter unilaterally
without a valid reason any
characteristics of the goods,
to be provided or any other
features of performance? Does
this term fall under a black list,
a grey list, an indicative list, or
is it the case-law that has
considered it as unfair?

-A clause with a reduced
scope is included in the
lists which lay on the
term that has the object or
the effect to enable a
trader to alter unilaterally
without a valid reason any
characteristics of the
goods, to be provided,
without aiming “any other
features of performances”:
o Black list: BE, BG,
EE®®’, EL, FR, LU, LV
e Grey list: HR, HU,
IT, LT, PL, SI

-Similar clause
is contrary to a
mandatory
provision,
applicable to
contract in

general: PT%%

A clause with a reduced
scope is included in the
indicative list which lays
on the term that has the
object or the effect to
enable a trader to alter
unilaterally without a valid
reason any
characteristics of the
goods, to be provided,
without aiming “any other
features of performances”:
CY, UK

-Similar effect is
achieved by a mandatory

260 pF: According to § 305b BGB, “individually agreed terms take priority over standard business terms”. Conflicts between standard business terms and individually agreed terms
must be decided in favour of the individually agreed terms.
261 FE: Art. 38 of the LOA provides that if the content of a standard term contradicts a term individually agreed upon by the parties, the term individually agreed upon applies. This is a
mandatory rule and term against the rule is considered as void.
262 | : article 2 par. 3 of Law 2251/1994 expressly prohibits such term: “Terms that have been agreed further to individual negotiations between the contracting parties (special
terms) prevail over the respective general terms.”
263 ES: Spanish law grants the same effect through the GCTA mandatory rules on interpretation of standard contract terms. Thus, according to art. 6.1 GCTA, in case of contradiction
between an individually negotiated term and a non-individually negotiated term the former prevails.
264 FI: Contract interpretation rules will likely render such terms ineffective as individually negotiated terms indicate that parties had intended not to apply the term.

265 pl : art.385 CC: “in the event of a discrepancy between a contract and the standard contract, the parties are bound by the contract”. This provision is mandatory.

266 pT: Article 7 General Contract Terms Act states that terms which are specifically agreed prevail over any general contractual term, even when set out in forms signed by the

parties.

267 EF: It is black in consumer contracts and grey in business contracts.
268 pT: Pursuant to Article 22, nr.1, lit. ¢, a general contractual term that authorise the party proposing the contract to alter its terms unilaterally, other than for a special reason
agreed on by the parties is prohibited in certain circumstances.
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provision: DK

-No similar clause exists
in domestic law: CZ,
FI°%°, IE, MT, RO, SK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to allow a
trader, where what has been
ordered is unavailable, to
supply an equivalent without
having expressly informed
the consumer of this
possibility and of the fact that
the trader must bear the cost of
returning what the consumer
has received under the contract
if the consumer exercises a
right to reject performance?
Does this term fall under a

black list, a grey list, an
indicative list or is it the case-
law that has considered it as
unfair?

-Similar clause is
included in the domestic
black list: AT?’°, BG?"%,
ESz72

included in the domestic
grey list: DE, NL*>

-Similar clause is
prohibited by a
mandatory provision, so
that the effect is the
same as if the clause

would be mentioned in a

black list: IT?74

-Similar effect is

achieved by a mandatory
provision: DK

-No similar clause exists
in domestic law: BE, CZ,
ES, FI, FR, HU, IE, LT, LV,

MT, PL, PT, RO, SE, SI, SK,
UK

269 FT: Courts are highly likely to consider such terms unfair.
270 AT: This term is presumed to be unfair, unless the trader can prove they have been individually negotiated.

271 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.

272 ES: the provision is not exactly the same: 3. Terms that provide the entrepreneur with the power to unilaterally interpret or amend the contract, except, in the latter case, where
there are valid grounds specified in the contract.
273 NL: Article 6:237 under c BW considers as unfair the term which gives the user the right to performance materially different from that performance unless, in such case, the other
party has the power to terminate the contract
274 IT: art. 134 It. Cons. Code shall apply, that considers as not binding upon the consumer any contractual term or agreement concluded with the seller (before the lack of conformity
is brought to the seller's attention), which directly or indirectly waives or restricts the consumers’ right to reject.
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Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does your law consider as
unfair a term that has the
object or the effect to allow a

included in the domestic
black list: AT, EE?”>, EL,

trader to reserve an
unreasonably long or

inadequately specified

period to accept or refuse an
offer? Does this term fall under

a black list, a grey list, an
indicative list or is it the case-
law that has considered it as
unfair?

ES

-Similar clause is
included in the domestic
grey list: DE, NL, PT%’®

-Similar clause would be

considered as
ineffective under a
mandatory provision:
FIZ77

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: BE,
BG?’8, Cz, FR, HR, HU, IE,
IT?°, LT, LU, LV, MT, PL,
RO, SE, SI, SK, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to allow a

-Similar clause is
included in the domestic
black list: AT, BE®®°,

trader to reserve an
unreasonably long or
inadequately specified
period to perform the
obligations under the
contract? Does this term fall
under a black list, a grey list, an
indicative list or is it the case-

EE®®!, ES, LU

-Almost similar clause is
included in the domestic
black list: EL?82

-Similar clause is

275 EE: It is black in consumer contracts and grey in business contracts.
276 pT: Such term is prohibited in certain circumstances.

277 FI: Such a term has been singled out as a typical unfair contract term in the government bill of CPA (8/1977) as well as in the government bills of Contracts Act (247/1981).
However, there are no explicit provisions governing such terms.

278 BG: Such term generally would not be considered unfair under Bulgarian law.
279 IT: A court of first instance (Tribunale Treviso, 14 January 2002) has judged as unfair under art. 33, § 2, let. d) It. Cons. Code (grey list) a contractual term referring to a firm offer
(‘proposta irrevocabile’) proposed by the consumer with no expiring date.
280 BE: it is forbidden for the trader to fix or unilaterally change the delivery of a product. (article VI.83, 5° - black list).
281 EE: It is black in consumer contracts and grey in business contracts.
282 £l : Relevant would be cases “"b” and “o” of article 2 par.7 of Law 2251/1994: “b. restrict the undertaken contractual duties and responsibilities of suppliers.” “o. restrict the
obligation of the supplier to fulfil the obligation undertaken by his authorized representatives or make the fulfilment of his obligations dependent on the application of a special typical

procedure.”

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: BG*®*,
Cz, FI°®, FR, HR, IE, IT%,
LT, LV, MT, PL, RO, SE, SK,
UK
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law that has considered it as
unfair?

included in the domestic

grey list: DE, HU, NL,
PT?®, SI

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to subject
performance of obligations
under the contract by the
trader, or subject other
beneficial effects of the contract
for the consumer, to particular

included in the domestic
black list: AT, BG?®’, DE,
EE®®8, EL, ES

-The first part of the
clause is included in the

formalities that are not
legally required and are
unreasonable? Does this term
fall under a black list, a grey
list, an indicative list or is it the
case-law that has considered it
as unfair?

domestic grey list: NL,
PT289

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: BE, CZ,
FI°%°, FR, HR, HU, IE, IT?*%,
LT, LU, LV, MT, RO, SE, SI,
SK, UK

-No similar clause

concerning the
formalities: NL, PL

284 BG: Such term generally would not be considered unfair under Bulgarian law.
285 FI: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
286 IT: A court of first instance (Giudice di Pace Pordenone, 6 May 1999) has judged as unfair under art. 33, § 2, let. v) It. Cons. Code (grey list: see above at Q6- 4) a contractual
term according to which the consumer’s offer for the purchase of a car did not impose on the seller any specified period to perform the obligation to deliver the car.

283 pT: Such term is prohibited in certain circumstances.

287 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.

288 EF: It is black in consumer contracts and grey in business contracts.
289 PT: Such term is prohibited in certain circumstances.

290 FT: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
291 IT: a court of first instance (Giudice di Pace Pordenone, 6 May 1999) has judged as unfair under art. 33, § 2, let. v) It. Cons. Code (grey list) a contractual term according to which

the consumer’s offer for the purchase of a car did not impose on the seller any specified period to perform the obligation to deliver the car.
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Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to require

included in the domestic
black list: BG**?, DE,

from the consumer
excessive advance payments
or excessive guarantees of
performance of obligations?
Does this term fall under a
black list, a grey list, an
indicative list or is it the case-
law that has considered it as
unfair?

EE?%3, EL, ES, SK

-Similar clause is
included in the domestic

grey list: PT>%*

-Similar clause is
prohibited by a
mandatory provision:
NL295

-Similar effect is
achieved by a mandatory
provision: DK

-No similar clause exists
in domestic law: AT, BE,
CzZ, FI**®, FR, HR, HU, IE,
IT, LT, LU, LV, MT, PL, RO,
SE, SI, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to
unjustifiably prevent the
consumer from obtaining
supplies or repairs from
third party sources? Does this
term fall under a black list, a
grey list, an indicative list or is
it the case-law that has
considered it as unfair?

included in the domestic
black list: BG*®’

-Similar clause is
included in the domestic

grey list: PT>%

-Similar clause is
prohibited by a

mandatory provision:
EE299

-Similar clause
is prohibited by

-Similar effect is
achieved by a mandatory

a mandatory

provision: DK

provision,
applicable to
contract in

general: AT

-Similar effect is
achieved by case law:
DE3OO

-No similar clause exists
in domestic law: BE, CZ,
EL, ES, FI*°!, FR, HR, HU,
IE, IT, LT, LU, LV, MT, NL,

292 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.
293 EF: It is black in consumer contracts and grey in business contracts.
294 PT: Such term is prohibited in certain circumstances.

295 NL: Article 7:26 BW: 1. The buyer is obliged to pay the price. 2. Payment must be made at the time and place of delivery. In a consumer sale the buyer cannot be obliged to

prepay more than half the purchase price.

296 FI: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
297 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.
298 pT: Such term is prohibited in certain circumstances.
299 EE: Art. 222 para 5 of the LOA provides that if the purchaser legitimately requires the repair of a thing and the seller fails to repair the thing within a reasonable period of time, the
purchaser may repair the thing or have the thing repaired, and claim compensation for any reasonable costs incurred thereupon from the seller. Art. 237 para 1 of the LOA provides

that in the event of consumer sale, agreements which are related to the legal remedies to be used in the case of a breach of contract and which derogate from the provisions of the

LOA to the prejudice of the purchaser are void. Finally this term will be considered as void.
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PL, RO, SE, SI, SK, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to
unjustifiably bundle the
contract with another one
with the trader, a subsidiary of
the trader, or a third party, in a
way that cannot be expected by
the consumer? Does this term
fall under a black list, a grey
list, an indicative list or is it the
case-law that has considered it
as unfair?

-Similar clause is
included in the domestic
black list: BG*%?, EE3%3, EL

-Similar clause is

included in the domestic

grey list: NL

Similar clause
is prohibited by

-Similar effect is
achieved by a mandatory

a mandatory

provision: DK

provision,

applicable to No similar clause exists
contract in in domestic law: BE, CZ,
general: AT, ES, FI*°°, FR, HR, HU, IE,
DE304 IT, LT, LU, LV, MT, NL3°¢,

PT3%7, RO, SE, SI, SK, UK

300 DE: There is no express clause in legislation. The unfairness of such terms is to be decided on the basis of the first sentence of § 307 (1) BGB.
Case law has, however, provided that clauses in relation to guarantee claims are ineffective if they provide that the consumer can only obtain repairs from parties named in the

contract (e.g. BGH VIII ZR 206/12).

301 FT: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
302 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.
303 EE: It is black in consumer contracts and grey in business contracts.
394 Such a term, bundling the contract with another, would constitute a surprising term and would therefore be invalid according to § 305¢c BGB: § 305c BGB - Surprising and

ambiguous clause:

(1) Provisions in standard business terms which in the circumstances, in particular with regard to the outward appearance of the contract, are so unusual that the other party to the
contract with the user need not expect to encounter them, do not form part of the contract.

(2) Any doubts in the interpretation of standard business terms are resolved against the user.

305 FI: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
3% NL: There are two provisions mentioned in the domestic law but they seem to have a different scope than the term mentioned in the question. According to art.385° CC 6) and 7)
in case of doubt, unlawful contractual provisions are those which make the execution of a contract conditional on the consumer promising to execute further contracts of a similar type
in the future (6) or make the execution, content or performance of a contract conditional on execution of another contract that has no direct link to the contract containing the
assessed provision (7). These are grey list provisions.
397 PT: There is no corresponding provision. Therefore, some similar effects can be achieved by a mandatory provision of the General Contract Terms Act. According to Article 18, lit. |
of that Decree, terms that enable the party proposing the contract to assign the contract, transfer debts or subcontract without the agreement of the other party to the contract,
unless the identity of the third party is specified in the initial contract, are strictly prohibited (black list).
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Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to impose
an excessive burden on the
consumer in order to
terminate a contract of
indeterminate duration”?
Does this term fall under a
black list, a grey list, an
indicative list or is it the case-
law that has considered it as
unfair?

included in the domestic
black list: AT, BE3%,
BG309, EE310, EL

-Similar clause is

included in the domestic

grey list: FR, IT, NL

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: CZ, DE,
ES, FI°'!, HU, IE, LT, LU,
LV, MT, NL, PT, RO, SE, SI,
SK, UK

Unfair terms which are not
in the Annex of the directive
93/13

(taking inspiration from the
list of CESL)

Does domestic law consider as
unfair a term that has the
object or the effect to make
the initial contract period, or
any renewal period, of a
contract for the protracted
provision of goods, longer
than one year, unless the
consumer may terminate the
contract at any time with a

-Similar clause is
included in the domestic
black list: BE, BG*1?,
DE313, EE314, EL, NL315

-Similar clause is
prohibited by a
mandatory provision:
AT316

Similar clause is
included in the indicative
list: HR, LU, UK

-Similar effect is
achieved by a mandatory

provision: DK

-No similar clause exists
in domestic law: CZ, ES,

308 BE: jt is forbidden to prohibit the consumer to dissolve the contract when the trader does not fulfil its commitments (article VI.83 7°).
309 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.

310 EF: It is black in consumer contracts and grey in business contracts.
311 FT: Courts may consider such terms unfair depending on the circumstances and specific details of the term.

312 BG: this list (which is not exhaustive) in its last point refers to “other similar conditions” so that such term may fall within its scope.

313 DE: Such a term is only provided for in a mitigated form. According to § 309 No. 9 BGB terms are ineffective if they bind the other party to the contract for a duration of more than
two years, contain a tacit extension of the contractual relationship by more than one year in each case that is binding on the other party to the contract or contain a notice period
longer than three months prior to the expiry of the duration of the contract as originally agreed or tacitly extended at the expense of the other party to the contract. This term falls

under black list.

314 EF: Art. 42 para 3 subparagraph 27 of the LOA considers unfair the term prescribing that, at the end of the term of a contract for a specified term, the contract is automatically
extended for a period exceeding one year without the other party making a corresponding request.
315 NL: Where the contract pertains to the regular delivery of goods (electricity included) or the regular supply of services, and the standard terms contain notice requirements or a

minimum contract period, a term leading to the tacit prolongation of the contract is deemed to be unfair unless the consumer has the possibility to terminate the contract at will while
respecting a notice period of three months (in the case of a subscription to a newspaper, magazine or periodical which is published with a frequency of less than once per month) or of
one month (for all other contracts), cf. Articles 6:236 under j, p and q BW. The term is therefore blacklisted if these qualifications have not been met.

316 AT: for certain continuous obligations § 15 (1) KSchG sets maximum limits for the period of notice imposed on the consumer.
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termination period of no more
than 30 days? Does this term

FI3Y’, FR, HR, HU, IE, IT,
LT, LV, MT, NL, PT, RO, SI,

fall under a black, a grey, an SK

indicative list or is considered as

unfair by the case-law?
Following Q6 questions Higher level for the consumer in the mandatory Broader Same level of
Recall domestic laws than in the directive scope than | protection in the
Provision in the in the directive as in the
directive 93/13 directive domestic laws

Unfair terms
which are not
in the Annex of
the directive
93/13

(taking
inspiration
from the list of
CESL)

In your law, are there
others unfair terms,
concerning sale of
tangible goods, at
distance, and in
particular online?

In many MS, there are other unfair terms, concerning
sale of tangible goods, at distance, and in particular
online: AT, BG, CZ, EE, EL, HU, IE, LU, NL, PL, PT, SI, UK

e AT: There are other unfair terms:

o §6 (1) no. 3 KSchG considers as unfair a
term, whereby a declaration of the trader is
deemed to have been received by the
consumer even though it hasn’t been (except
for a change of address unknown to the
trader) (term on a black list).

o §6 (1) no. 12 KSchG considers as unfair a
term, whereby the consumer’s title to an
article which has been given to the
entrepreneur for processing lapses in an
unreasonably short time (e.g. sending in shoes
for repair which the trader then keeps for
resale due to a corresponding term) (term on
a black list).

o 8§ 6 (1) no. 13 KSchG considers as unfair a
term, whereby the interest payable in the

In many MS, there
are no other unfair
terms concerning
sale of tangible
goods at distance,
and in particular on
line:

BE, CY, DE, DK, ES, FI,
FR, HR, IT, LT, LV, MT,
RO, SE, SK

The maximum limit is two months before the end of the first year of the continuous obligation, then two months before the end of each half year. § 15 (1) KSchG allows the consumer
to terminate even if the contract does not provide for termination or if it is excluded (black list effect). In case of an impartible performance, the maximum limit is the end of the
second year of the continuous obligation (§ 15 (2) KSchG).

317 FI: Courts may consider such terms unfair depending on the circumstances and specific details of the term.
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event of the consumer’s default exceeds by
more than five percentage points p.a. the
interest rate agreed for contractual payment
(term on a black list).

§ 6 (1) no. 14 KSchG considers as unfair a
term, whereby the right of the consumer to
assert a mistake (§ 871 (1) ABGB) or the lack
or frustration of contract is excluded or limited
in advance (term on a black list).

§ 6 (1) no. 15 KSchG considers as unfair a
term, whereby the consumer is obliged to pay
collection costs upon occurrence of a default,
provided that such costs are not separately
listed and broken down in the agreement, or
provided that such costs were not necessary to
reasonably collect the debt (term on a black
list).

§ 6 (2) no. 4 KSchG considers as unfair a
term, that has not been individually negotiated
and whereby the trader is entitled, on
demand, to payment of a consideration higher
than that originally specified for a performance
which has to be rendered by him within two
months of entering into the contract.

§ 6 (2) no. 5 KSchG considers as unfair a
term, that has not been individually negotiated
and whereby the obligation of the trader to
make good any damage to an article which he
has accepted for processing is excluded or
restricted.

There are specific rules on guarantees in §§ 8
ff. KSchG, which will however be addressed in
the questions below.

§ 12 (1) KSchG considers as unfair a term,
whereby the consumer assigns any claim in
respect of wages or salary to the trader in
order to secure or satisfy any claims by the
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trader which are not yet due for payment
(black list effect).

§ 13a (1) KSchG considers a term whereby the
law of a state which is not party to the EEC
Treaty is opted, insofar as unfair as the chosen
law is more disadvantageous to the consumer
than the law which would be applicable
without such choice of law (black list effect).

§ 13 (2) KSchG considers as unfair a term,
where by choice of law, § 6 KSchG, §§ 864a
and 879 (3) KSchG cannot be applied, even
though there is a connection with a trader’s or
his agent’s activity pursued in Austria and
directed towards entering into such contracts.
In such a case, these provisions are applicable
regardless. The prevailing opinion is, however,
that this only applies, where the law of a non-
member state has been chosen (cf
Andréewitch/Arbesser-Rastburg,
Internationale Zustandigkeit und anwendbares
Recht bei Cloud-Computing-Vertragen mit
Verbrauchern, MR 2014, 268 (273).

Of major importance in Austrian law, when
evaluating the (unfairness of a term, are § 6
(3) KSchG and § 879 (3) ABGB, which is the
reason for the following overview. In order to
comply with § 6 (3) KSchG, which is based on
Art 5 of directive 93713/EEC, a term must be
formulated so that the consumer receives
clear and reliable information about his legal
status. The information must be perceptible,
comprehensible, complete and true. The
consumer must be able to understand the
essential consequences of the term.

§ 879 (3) ABGB considers as unfair and void a
term which is grossly detrimental to one party,
considering all circumstances of the case. It
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concretises the general clause of § 879 (1)
ABGB (violation of moral principles). When
determining whether a term is grossly
detrimental, it must be taken into account,
what dispositive law would provide and if there
is disproportionality between the legal
positions. § 879 (3) ABGB only addresses
ancillary obligations, however, terms which
impair main obligations may also be
considered as unfair (cf. Graf in
Klete¢ka/Schauer, ABGB-ON'°?§ 879 mn.
283, OGH 6 Ob 507/95 on a term passing the
risk of delivery of the leasing property to
lessee).

BG: There are two rules: Art. 143, i. 8a and i. 18

CPA.

o

Art. 143, i. 8a considers as an unfair term in a
contract concluded with a consumer any
clause which provides for automatic renewal of
a fix-term contract, if the user does not
request its termination and the term in which
the user should request it is too remote from
the date of expiry of the fix-term contract;
Art. 143, i. 18 CPA considers as an unfair term
in a contract concluded with a consumer any
clause which does not provide the possibility
for the user to estimate the economic
consequences from entering into of the
contract;

CZ: There are some other unfair terms regulated by
law. All of them fall under the black list stipulated in
section 1814 of Civil Code: “The prohibition in
particular applies to stipulations which:... ¢) allow the
entrepreneur not to surrender to the consumer what
the consumer surrendered to the entrepreneur, even
where the consumer fails to conclude or withdraws
from the contract”
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EE: There are following unfair terms listed in the law
and applicable to all contracts: LOA § 42 (3):

(0]

8) precludes or restricts rights which the other
party could exercise pursuant to law with
regard to a third party if the rights arising
from the contract to the party supplying the
term transfer to such third party;

9) prescribes an unreasonably short term for
the other party to submit claims, including an
unreasonably short limitation period for claims
arising from the contract or law;

26) precludes or unreasonably restricts the
right of the other party to assign claims;

33) provides the party supplying the term with
the right to terminate a contract entered into
for an unspecified term without good reason
and without a reasonable period of advance
notice;

36) enables the party supplying the term to
make use of an unreasonably long or
insufficiently determined term for acceptance
or refusal of an offer;

37) prescribes that, upon performance or non-
performance of a particular act, a declaration
of intent of a party is deemed to have been
made or not to have been made, unless the
party supplying the term undertakes to
specifically notify the other party of the
consequences of the other party's conduct and
gives the other party a reasonable term for
confirming the declaration of intent.

In addition to the list of unfair terms which are
void in consumer contracts, all provisions
concerning consumer sale of tangible goods, at
distance, and in particular online are
mandatory and derogating agreements or
contract terms are void.

122



EUROPEAN COMMISSION

EL: Cases “c”, “1”, *q”, “u”, “v" of article 2 par. 7 of
Law 2251/1994 which are included in a black list:

(0]

“c. provide for a contract termination notice
period which is too short for the consumer or
too long for the supplier.”

“I. restrict the supplier's responsibility for
hidden flaws of the item.”

“q. entail the consumer's resigning from his
rights when the service is not rendered at all
or when it is not properly rendered by the
supplier, even if the supplier is charged with
an offence.”

“u. force the consumer who has been credited
with the value of commodities or services to
issue a post-dated check.”

“v. entail the consumer's resigning from
raising any objection against a third party who
has replaced the supplier in the relation to the
consumer.”.

HU:In contracts which involve a consumer and a
business party a contract term shall, in particular, be
considered unfair if its object or effect is to:

o

entitle the business party to withdraw from or
terminate the contract on a discretionary basis
without giving the same right to the
consumer;

exclude the consumers right to recover at the
time the contract is terminated the services
already performed without compensation,
except where the contract is terminated on the
grounds of non-performance;

exclude or limit the right to offset claims that
the consumer may have against the business
party against what the consumer may owe to
the business party;

allow the business party to transfer its debts
to a third party without the consumers
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consent;

limit the business party's obligation to be
bound by commitments undertaken by its
authorized agents;

exclude or hinder the consumers right to take
legal action or exercise any other legal
remedy, particularly by requiring the
consumer to take disputes exclusively to an
arbitration system not foreseen generally in
legal provisions, restrict the evidence available
to the consumer or impose on the consumer a
burden of proof which should legally lie with
the other party;

In contracts which involve a consumer and a business
party the contract term shall, in particular, be
considered unfair, until proven otherwise, if its object
or effect is to:

o

declare a specific conduct of the consumer as
making a contract statement, or the failure to
make one, if the time limit available for
performing that conduct is unreasonably
short;

extend a contract of fixed duration unless the
consumer indicates otherwise, in cases where
contract terms provide for an unreasonably
early deadline for making such statement;
enable a business party to alter contract terms
unilaterally without a valid reason which is
specified in the contract, in particular to
increase the monetary consideration fixed in
the contract, or to allow the business party to
alter unilaterally the terms of a contract where
there are serious grounds laid down in the
contract for doing so, provided that in such
cases the consumer is not free to withdraw
from or to terminate the contract;

allow a business party to be bound by
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commitments subject to compliance with a
particular condition the fulfilment of which
depends exclusively on the business party,
except if the consumer is free to withdraw
from or to terminate the contract;

o exclude or limit the remedies available to the
consumer against the business party in the
case of non-performance;

o exclude the consumers right to recover any
payment made under contract in case of the
consumers non-performance or if his
performance is not in conformity with the
contract, if the business party is not bound by
similar obligations;

o order the consumer to pay a
disproportionately high amount if he fails to
perform obligations or fails to perform as
stipulated by the contract.

IE: Section 21 (6) of the Arbitration Act 2010
includes a provision stating that a term in an
arbitration agreement to which one of the parties was
a consumer which provided that each party would
bear his or her own costs is deemed to be an unfair
term for the purposes of the European Communities
(Unfair Terms in Consumer Contracts) Regulations. It
provides that without prejudice to the generality of
the European Communities (Unfair Terms in
Consumer Contracts) Regulations 1995 and 2000, an
arbitration agreement to which one of the parties to
the agreement is a consumer, and a term of which
provides that each party shall bear his or her own
costs, shall be deemed to be an unfair term for the
purposes of those Regulations. The proposed
Consumer Rights Bill will include this in the Black list.
LU: according to the black list set by article L. 211-3
of the consumer code, shall also be considered as
unfair:
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o clauses excluding or limiting the legal
guarantee in case of defect or lack of
conformity.

o Any clause increasing the amount of the
obligation contracted in case where there is an
action taken before a court of justice.

o The clauses, under which the contract is
extended for a period longer than one year if
the consumer does not give a notice to
terminate on a specified date.

o The clauses determining the price at time of
delivery or supply or allowing the trader to
successive to increase it, even in consideration
of objective criteria, if the consumer does not
have the corresponding right to cancel the
contract when the final price for consumers
becomes excessive relatively to the price
which could be expected at the conclusion of
the contract.

o The clauses contained in contracts for the
supply of gas, electricity or fuel and causing a
minimum of consumption.

o The terms by which one who undertakes to
perform a specified work on something that is
given to him to this end, excludes or limits its
obligation to ensure the conservation of this
thing and to return it after performance. The
terms by which the consumer waives towards
the repairer of a thing or in respect of the
person who performs work on it, to invoke the
guarantee required from a professional seller
due to the new works and parts supplied by
him.

e NL: Are also unfair:

o A term that provides that the consumer in
advance grants consent to the trader’s
transfer of his obligations under the contract
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transferred to a third person is deemed to be
unfair unless the consumer may terminate the
contract at any time or the trader remains
liable for non-performance of the third party
towards the consumer (blacklist, Article 6:236
under e BW).

A term that in case of a transfer of the trader’s
obligations under the contract to a third
person limits or excludes the rights or
defences of the consumer against the third
person is deemed to be unfair (blacklist,
Article 6:236 under f BW).

A term that shortens a legal prescription
period or absolute time limit within which the
other party must exercise any right, to a
period of less than one year is deemed to be
unfair (blacklist, Article 6:236 under g BW).

A term that limits or excludes the other party’s
right to terminate a contract that was
concluded orally, in writing or electronically in
a corresponding manner is deemed to be
unfair (blacklist, Article 6:236 under o BW).

A term that requires the notice of termination
of a contract for the regular supply of goods or
services to be received at a specific moment is
deemed to be unfair (blacklist, Article 6:236
under r BW).

A term leading to the prolongation of an
introduction subscription for a limited period
for the regular delivery of newspapers,
magazines and reviews is deemed to be unfair
(blacklist, Article 6:236 under s BW).

A term that provides for the forfeiture of rights
of the consumer or of his entitlement to raise
certain defences as a sanction for certain
conduct of the consumer, including omissions,
save to the extent that this conduct justifies
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the forfeiture of those rights or defences, is
presumed to be unfair (grey list, Article 6:237
under h BW).

A term that fixes an original contract period of
more than one year for a contract for the
regular supply of goods or services is
presumed to be unfair unless the consumer
has the right to give notice of termination of
the contract after one year (grey list, Article
6:237 under k BW).

A term that provides for a longer notice period
for the consumer than the notice period for the
trader is presumed to be unfair (grey list,
Article 6:237 under | BW).

A term that provides for a more stringent form
for the validity of a declaration than that of a
private instrument is presumed to be unfair
(grey list, Article 6:237 under m BW).

A term that provides that a power of attorney
given by the consumer shall be irrevocable or
shall not end on his death or his placement
under guardianship, unless the procuration
serves to transfer registered property, is
presumed to be unfair (grey list, Article 6:237
under n BW).

A term that binds the consumer to a notice
period of more than one month in so far as the
contract is not a prolonged, renewed or
continued contract for the regular delivery
goods or services is presumed to be unfair
(grey list, Article 6:237 under o BW).

PL: Polish law contains two clauses which are based
on internal Polish experience in the field of consumer
protection:

make the execution of a contract conditional
on the consumer promising to execute further
contracts of a similar type in the future;
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make the execution, content or performance
of a contract conditional on execution of
another contract that has no direct link to the
contract containing the assessed provision;

There are other which in fact fall under the directive’s
catalogue, but are formulated slightly different:

(¢]

exclude or significantly limit a consumer's
claim being set off against the other party's
claim;

exclude the obligation to reimburse to the
consumer payment made for a performance
which has not been fully or partly made if the
consumer decides not to execute or perform
the contract;

specify the loss of the right to demand the
return of a performance made by a consumer
earlier than the contracting party's
performance if the parties terminate, dissolve
or rescind the contract.

PT: General contractual clauses that impose to
consumer the conclusion on line of a contract
are prohibited (Article 25, nr. 4). In addition, the
General Contract Terms Act indicates other unfair
terms which are not in the Annex of the Directive
93/13 and concerns the sales of tangible goods,
regardless if the contract is concluded at distance or
not. There is other unfair terms than those mentioned
in the Directive:

In the black list, those that:

o

exclude or limit the right of lien (Article 18, lit.
9);

restrict, for any reason, the option of making a
deposit, in the cases and under the conditions
provided for in law (Article 18, lit. /);

establish obligations of unlimited duration or of
a duration solely dependent on the will of the
party proposing the contract (Article 18, lit. j);
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(¢]

affirm the parties' knowledge in relation to the
contract, either of legal aspects or substantive
issues (Article 21, lit. e);

alter the rules governing the allocation of risk
(Article 21, lit. f)

In the grey list, those that:

(¢]

establish a presumption of receipt, acceptance
or other expressions of willingness on the
basis of insufficient facts (Article 19, lit. d);
enable one of the parties to terminate the
contract immediately or with insufficient
notice, and without suitable compensation,
when the other party to the contract has made
considerable investments or had other
expenses (Article 19, lit. f);

restrict, without justification, the right to
interpretation of the contract (Article 19, lit. i);
remove without justification the rules on
inadequate performance or time limits for the
exercise of rights arising from defects in the
goods or service (Article 22, nr. 1, lit. g);
specify premises, timetables or manner of
performance that are unreasonable or
inconvenient (Article 22, nr. 1, lit. n).

The Consumer Protection Act n° 24/96 also contains
provisions of which contents lead to consider other
general contractual terms as unfair. Among these
provisions, only two concern exclusively the

sale of tangible goods at distance.

o

The first rule concerns the freedom to
terminate a sale of goods contract concluded
at distance. According to Article 9, nr. 7
Consumer Protection Act, notwithstanding
more favourable regimes, those contracts that
result from the initiative of the supplier of the
goods or services outside of the commercial
establishment via correspondence or similar
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means are subject to the right of retraction by
the consumer within a period of seven
business days from the date of reception of
the good or conclusion of the contract for the
supply of services.

o The second rule concerns the allocation of risk.
According to Article 9-C Consumer Protection
Act, in contracts where the supplier sends the
goods to the consumer, the risk of loss or
damage to the goods passes to the consumer
when he or a third party indicated by him
other than the carrier acquires physical
possession of the goods. If the consumer
trusts a carrier different from the one
proposed by the supplier to carry the goods,
the risk passes to the consumer as soon as the
goods are in possession of the carrier. Any
modification of these rules are considered as
strictly prohibited since Article 16 of the
Consumer Protection Act sanctions with the
nullity any agreement or contractual provision
that excludes or restricts the rights attributed
by that Act, and since Article 21, lit. f General
Contract Terms Act determines that general
contractual clauses which « alter the rules
governing the allocation of risk » are strictly
prohibited.

Other Provisions may concern sale of tangible
goods, regardless if at distance or not.

o Thus, according to Article 7, nr. 5 Consumer
Protection Act, concrete and objective
information contained in the advertising
messages for a particular good, service or
right shall be considered part of the content of
the contracts to be signed after its disclosure.
Any contractual clauses that run contrary to
this information shall be considered unwritten
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(Article 16, nr. 1 states, on the other hand,
that any agreement or contractual provision
that excludes or restricts the rights attributed
by the Consumer Protection Act shall be
considered void).

According to Article 9, nr. 4 Consumer
Protection Act, the consumer shall not be
obliged to pay for goods or services that he
has not previously and expressly ordered or
requested or which do not conform with a
valid contract. Moreover, he is not responsible
for returning the goods or services or making
compensation for them, nor is he responsible
for the risk of the object perishing or
deteriorating.

According to Article 9, nr. 6 Consumer
Protection Act, the supplier of goods or
services is prevented from making the supply
of a good or service while dependant on the
acquisition or supply of another good or
service from other supplier(s).

Any contractual provision contrary to the
consumer’s rights laid down by these law
provisions is strictly prohibited.

The Sale of Consumer Goods Act contains a
prohibition affecting the sale of tangible goods,
regardless if the contract was concluded at distance
or not. Pursuant to Article 10, nr. 1, without prejudice
to the system of general contractual clauses, any
contractual term or agreement concluded with the
seller before the lack of conformity is brought to the
seller's attention which directly or indirectly waive or
restrict the rights resulting from that Decree is void.
SI: The grey list in the third paragraph of the Article
24 of the ZVPot also includes unfair terms that:

do not determine the price or is the
determination not adequate;
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(¢]

sets contractual penalty to the benefit of the
seller.

e UK: there are also other unfair terms:

(¢]

(0]

(0]

A term which has the object or effect of
requiring that, where the consumer decides
not to conclude or perform the contract, the
consumer must pay the trader a
disproportionately high sum in compensation
or for services which have not been supplied
(Schedule 2(1)(5))

A term which has the object or effect of
permitting the trader to determine the
characteristics of the subject matter of the
contract after the consumer has become
bound by it (Schedule 2(1)(12))

A term which has the object or effect of
permitting a trader to increase the price of
goods, digital content or services without
giving the consumer the right to cancel the
contract if the final price is too high in relation
to the price agreed when the contract was
concluded. (Schedule 2(1)(15)).
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the sale of consumer goods and associated guarantees

Q 7 - Art. 2 directive 1999/44/EC - Conformity with the contract

Provision in the

Questions

directive
1999/44/EC
Consumer

protection in the
directive

Higher level for the consumer

Broader scope than in the

Same level of protection in the

in the mandatory domestic
laws than in the directive

directive

directive as in domestic law

Conformity or lack of conformity

Art. 2 directive
1999/44/EC

1. The seller must
deliver goods to
the consumers
that are in
conformity with
the contract of
sale.

2. Consumer
goods are
presumed to be
in conformity
with the contract
if they:

(a) comply with

In domestic law,
is there a
presumption of
conformity that
cannot be
derogated from
by agreement as
presumption of
article 2 §2 of
the

directive above
mentioned?

In a few MS, the provision
applies to contracts in
general. Then it has a broader
scope than the directive.

In addition, it is not formulated
as such a presumption, but _as
either mandatory

requirements which cannot
be derogated from by
agreement, or conditions for

conformity, or negative
conditions: HU, FI

-Most MS have transposed a
presumption of conformity

which cannot be derogated
from by agreement: BE, CY, EE,
ES, FR, HR, IE, IT, LT, LU, LV, PL,
PT, RO, SE

-In many MS, the provision is
not formulated as such a
presumption: AT, BG, CZ, DE,
EL, NL, SI, SK

The provision, which is
mandatory, is formulated as
such:

o either mandatory
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the description
given by the
seller and
possess the
qualities of the
goods which the
seller has held
out to the
consumer as a
sample or model;
(b) are fit for any
particular
purpose for
which the
consumer
requires them
and which he
made known to
the seller at the
time of
conclusion of the
contract and
which the seller
has accepted;
(c) are fit for the
purposes for
which goods of
the same type
are normally
used;

(d) show the
quality and
performance
which are normal
in goods of the
same type and
which the

requirements
which cannot be

derogated from
by agreement, or
conditions for
conformity, or

negative
conditions: BG,

DE, MT, NL, SI, SK

o legal duties for
the seller: CZ, EL

-In one MS, the provision is not
a presumption. Furthermore, the
requirements are not
mandatory: Such requirements
are provided: “except where the
parties have agreed otherwise
(...)": DK
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consumer can
reasonably
expect, given the
nature of the
goods and taking
into account any
public statements
on the specific
characteristics of
the goods made
about them by
the seller, the
producer or his
representative,
particularly in
advertising or on
labelling.

3. There shall be
no lack of
conformity for
the purposes of
this Article if, at
the time the
contract was
concluded, the
consumer was
aware, or could
not reasonably be
unaware of, the
lack of
conformity, or if
the lack of
conformity has
its origin in
materials
supplied by the

In domestic law,
is there a
presumption,

-In several MS, the
presumption or the rule that

In a few MS, the same
provision has been

there is no lack of conformity

introduced as a ground for

-In many MS, there is a
presumption which cannot be

derogated from by agreement

which cannot be
derogated from
by agreement,

that there is no

lack of

conformity as
in article 2 §3
of the directive
above
mentioned?

is stricter in so far it applies in
fewer situations than

provided by the directive.
Therefore, domestic laws are
more protective than the
directive:

e The presumption applies if
the consumer was aware,
or could not reasonably be
unaware of, the lack of
conformity (the
presumption regarding
materials supplied by
the consumer is not
provided): AT, DE, EE,

exemption of liability, in
favour of the seller It applies

to contracts in general: FI, HU,

that there is no lack of
conformity, as in article 2 §3
of the directive: BE, BG, CY, ES,
FR, IE, IT, LT, LU, LV, PT, RO, SI

-In several MS, the same
provision has been introduced
as a ground for exemption of

liability in favour of the seller:
CZ, DK, MT, NL

-Under SE law, there are no
such rules, expressly codified.
However the result of the

application of domestic law
would be the same as if there
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consumer.

HR, PL, UK

(0]

o

(0]

o

EE, HR, PL: The
consumer was
aware, or could not
reasonably be
unaware of, the
lack of conformity
AT>'®: In case of
apparent defects
DE3'°; If the buyer
has knowledge of
the defect at the
time of the
conclusion of the
contract

UK: Under United
Kingdom law, there
is no lack of
conformity when
(a) the defect are
specifically drawn
to the consumer’s
attention before
the contract is
made; (b) the
consumer
examined the
goods before the
conclusion of the
contract and that
examination ought
to have revealed

were:

Section 16 paragraph 2 of
the Consumer Sales Act
contains a reference to the
contents of the contract,
making it possible to
derogate from the
presumptions therein by
contract. In cases where
the consumer was aware,
or could not reasonably be
unaware of the “lack of
conformity”, a correct
interpretation of the
contract would most likely
be that there is no lack of
conformity, since the
quality etc., is in
conformity with the
contract.

There is a general principle
of the law of obligations
(Sweden: “allmén
obligationsréttslig princip”)
whereby contractual
remedies may not be
invoked, if that which
would have been assessed
as a defect is caused by
the buyer (see paragraphs
12-13 of the reasons in the
Swedish Supreme Court
case NJA 2013 p 1174).

318 AT: Apparent defects are those that can be perceived when applying common diligence or that are known to the buyer.

319 pE: If the buyer has no knowledge of a defect due to gross negligence, the buyer may assert rights in relation to this defect only if the seller fraudulently concealed the defect or

gave a guarantee of the quality of the good.
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the defect; (c) the
consumer
examined the
sample of the
goods and that
examination ought
to have revealed
the defect.

-In a few MS, the presumption

or the rule that there is no
lack of conformity does not

exist: EL, SK

EL: The seller is liable if
the subject-matter at the
time the risk passes to the
buyer, has real defects or
lacks of the agreed
qualities

SK: According to Section
500 (1) CC As for obvious
defects or for defects that
may be found out from the
relevant real estate
registration, the claim
from the liability for
defects cannot be
vindicated unless the
transferring person made
the other party sure that
the thing is free of any
defects.

This principle is applicable

to cases where the buyer
has contributed materials,
necessary for the
fulfilment of the Sellers
obligations, of such a
nature that the delivered
goods should be
considered defective. In
such cases as, a general
rule, the Buyer is seen as
having caused the lack of
conformity, and is
prevented from invoking
contractual remedies.
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In domestic law,
is an
agreement
derogating
from
conformity
requirements

possible in a
B2C contract?

If this is the
case, what
knowledge of
the defect, the
consumer
should have
(proved or
presumed? with
acceptance?) to
exclude the
obligation of
compliance?

Some MS do not recognise
contractual arrangements

derogating from conformity
requirements imposed on the
trader, even if these
agreements are made after
the consumer will have a
knowledge of the lack of
conformity. Therefore, these
domestic laws are more
protective than the directive: CY,
HR, IE, PL*%, SI, SK

-For several MS, contractual
arrangements derogating

from conformity requirements
imposed on the trader are

valid not only in case of
knowledge but if more others
requirements are met.
Therefore, domestic law is more
protective than the directive: AT,
BE, DE, ES, LU, UK

e AT: The consumer’s
actions must clearly and
unambiguously suggest
that he seriously intended
to waive his rights. It is
not sufficient that the
defect is merely
perceptible. And a seller

In some MS, contractual
arrangements derogating
from conformity
requirements imposed on
the trader are valid if the
buyer (consumer or

business) knows about the
defect: EL

In any case the responsibility of
the vendor for real defects or
absence of the agreed qualities
is subject to the application of
the stipulations of the Civil
Code. Any waiver of consumer
protections as per those
stipulations, before the
disclosure of the defect or
absence of the agreed quality,
is not valid. the Greek law in
article 537 of the Civil Code
refers to knowledge in general,
according to the interpretation
of Directive 1999/44 of the
Council, and does not demand
culpable ignorance

In many MS, contractual
arrangements derogating from

conformity requirements
imposed on the trader are
valid if the consumer has a
knowledge of the lack of
conformity: BG, CZ, DK, EE, FI,
FR, HU, IT, LT, MT, NL, SE

e BG, FI, FR, HU, IT: The
consumer was aware or
could not reasonably be
unaware of the lack of
conformity. Such
knowledge can be either
proved or presumed.

e CZ: the consumer must
have known about the
defect before the contract
was concluded or the good
was taken over. The
knowledge here means
being aware (subjectively)
of the defect itself or about
the way the defect is
becoming evident (is
manifesting itself). The
burden of proof about that
fact lies upon the seller.

e DK: the consumer must
prove that the lack of
conformity was not one
that “he knew or could not

320 p| : Such an agreement is not possible in a B2C contract in Polish law. Generally the parties may broaden, limit or exclude liability under implied warranty for defects. However, in
consumer contracts, limitation or exclusion of liability under implied warranty for defects is admissible only in the instances set forth in specific regulations (art.558 CC). The only
exception in B2C contracts at the moment being is the possibility to limit the liability for the used goods to one year.
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may give specifications of
the object that clarify
which properties that
commonly would be
expected are missing in
the particular case®?!,

BE: The knowledge of the
defect is the moment of
closing the contract (and
not the moment of the
delivery) and the seller
must notify the consumer
at the moment of the
contract closing that the
product has a defect and
the consumer must accept
the good with it is defect
as the subject of the
agreement.

DE: Due to § 475 (1) BGB
it is not possible to deviate
— before a defect is
notified to the business —
by agreement from the
conformity requirements,
as provided in § 434 BGB,
to the detriment of the
consumer (i.e. the good
has to be in conformity
with the quality agreed on,
be suitable for the use
intended under the
contract, etc.), nor can §
434 be circumvented by

have been unaware of at
the time of the conclusion
of the contract unless
supported by evidence in
the contract”, or
alternatively that “the
seller acted contrary to the
requirement of good faith”.
EE: The purchaser was or
ought to have been aware
of the lack of conformity of
the thing upon entry into
the contract. This rule
covers gross negligence of
the consumer in not
having knowledge about
the defect, also agreement
between the seller and the
buyer that goods are with
the defects, and approval
of the defects in the
goods. Consumer has no
obligation to inspect the
goods after delivery (Art.
119 para 1 of the LOA)
and the possibility to be in
gross negligence is rare.
Finally the only possible
situation where consumer
ought to be known about
the defect is where the
consumer has inspected
the goods and defects
were visible. Estonian

321 AT: However, this option may not be used to circumvent § 9 KSchG which is why global indications (e.g. ‘defects of any kind must be expected’) are not valid (for more details cf.
Apathy in Schwimann/Kodek, ABGB Praxiskommentar4 § 9 KSchG mn. 2).
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other constructions.
However, this has to be
differentiated from an
agreement on the
quality of the good
itself which is named in
the first sentence of § 434
(1) BGB as one criterion to
determine whether the
good delivered is in
conformity with what the
consumer can demand
according to the contract.
Not only can the parties
agree on the qualities
which a good is to
possess, but also on
qualities which it does not
possess (“negative
agreement of quality”)
- potentially in contrast to
what can normally
expected - and thus
determine that a lack of
these qualities will not
lead to an inconformity of
the good. Such an
agreement can be
admissible as long as it
does not impose the risk
of the existence of an
unknown defect on the
consumer. If the seller
actually informs the
consumer of a specific
defect before the
conclusion of the

court practice has been
always very strong
concerning the possibility
to prove that consumer
ought to know about the
defect.

LT: The consumer was
aware or could not
reasonably be unaware of
the lack of conformity.
Such knowledge must be
proved.

MT: The consumer was
aware or could not
reasonably be unaware of
the lack of conformity.
NL: The consumer may
not rely on defects that he
had noticed before the
contract was concluded or
that he could not have
missed. From this, a very
restricted duty for the
consumer is derived,
basically restricted to
visible defects and to the
question whether or not
the intended use of the
goods qualify as ‘ordinary
use’ of the goods.

SE: According to the
possibility of application of
Section 20 of the Sales of
Goods Act (1990:931) ex
analogia requires that the
buyer must be presumed
to have known about the
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contract, an additional
individual agreement
derogating from
conformity requirements is
not necessary, but claims
for defect are already
excluded by § 442 (1)
BGB in such cases when
the consumer has
knowledge of the defect at
the time when the
contract is entered into.
ES: Defects are
specifically drawn to
consumer’s attention
before the conclusion of
the contract (art. 116.3
RCPA), provided that it is
not a fictitious declaration
(art. 89.1 RCPA) and other
requirements for non-
negotiated terms to be
valid are met (art. 80
RCPA). In fact, if defects
are brought to consumer’s
attention and he/she
agrees, there is no lack of
conformity. Knowledge
can be presumed when
the consumer has
examined the goods and
when the trader draws the
defect to the consumer’s
attention, but it is possible
to prove the contrary.

LU: The consumer must
declare to have learned of

alleged defect at the time
of the purchase (i.e. the
formation of the contract),
this corresponds to the
must have known-species
of knowledge. In most
practical cases, the Seller
will have burden of proof.

-In some MS, contractual
arrangements concluded
before the lack of conformity
was brought to the seller’s
attention are void. Such

arrangements are valid after
the lack of conformity was

brought to the seller’s
attention : PT, RO

-In one MS, contractual
arrangements are not
mentioned: LV. The place of this
MS in the table is justified by the
principle of freedom of contract
whereby what is not forbidden is
allowed
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the lack of conformity at
the time of conclusion of
the contract, stating
precisely the nature of the
defaults, is valid.

e UK: Domestic law only
excludes matters from the
requirement of
satisfactory quality which
are (a) specifically drawn
to the consumer’s
attention before the
contract is made; (b)
matters which an
examination carried out by
a consumer ought to
reveal; and (c) matters
which would have been
apparent on a reasonable
examination of the sample
where goods are supplied
by sample.

Public statements

322

Article 2

(d) show the
quality and
performance which
are normal in goods
of the same type

Is there a
mandatory rule
which provides
that statements

made by

-Some MS have extended the
group of persons for whose
statements the seller is
responsible in directive
1999/44/EC, to the assistant

ersons other

322 Q7 and the beginning of Q13 (Q 13-3 to 13-6).

of the producer (DE), to the

For some MS, the rule has a

broader scope, because it is a
general rule, which apply even
if the buyer is not a consumer.

-In IT??, as a general rule of

-Some MS have such
mandatory rules which benefit

the consumer. These rules are
the consequence of the
implementation of Directive
1999/44/EC.
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and which the
consumer can
reasonably expect,
given the nature of
the goods and

contract law (art. 1228 It civil
code), the person responsible
for advertising commits the
trader for any liability deriving
from the employment

According to this text, special
rules made for the consumer
provide that the seller can be
responsible for the statements
made by the producer (BE**#®,

previous seller (EE, FI), to
another retailer (AT, EE), to

any other professional upstream
of the professional in question
(LU), to the service provider

than the trader,
such as the
person
responsible for
advertising, or

taking into account
any public
statements on the
specific
characteristics of
the goods made
about them by
the seller, the
producer or his
representative,
particularly in
advertising or on

labelling.

the producer of

products sold by
the trader, bind

the trader?

(LV) and to_the storer (PT).

e DE: Referring to § 4 (1),
(2) Product Liability Act, §
434 (1) BGB extends the
group of persons for
whose statements the
seller is responsible. There
is also a difference
between the wording of
the Directive 1999/44/EC
(“representative” or
“Vertreter” in the German
translation) and the
German provision
(“Gehilfe" or “assistant” in
the English translation) for
the second group of
persons, which gives room
for interpretation. Its
meaning has not yet been
conclusively clarified by
case law.

relationship. (But as regards
the producer of products sold
by the trader, there is no
special statutory provision)

-In NL, Article 7:17 BW states
that « : 2. A thing is not in
conformity with the contract if
it does not have the
characteristics which the buyer
was entitled to expect under
the contract, taking into
account the nature of the thing
and the statements made by
the seller about it... ». Art.

7 :18 BW adds that « 1. 1In
determining whether a
thing delivered pursuant to
a consumer sale conforms
to the contract, public
statements regarding the
thing made public by or on
behalf of a previous seller of

BG, CY*?°,Cz, DK, EL*° | ES, FR,
HR, HU, IE, LT, MT?*!, PL, PT,
SI°3, SK, UK), or by a
representative (BE, BG, CY, EL,
ES, FR, FI, HR, HU, IE, LT, MT,
PL, SE, SI, SK, UK), or especially
advertising agency (BE, BG, CY,
EL, ES, FR, HR, HU, IE, LT, MT,
PL, SI, SK, UK). It is only the
implementation of the directive.

In SK, Section 496 CC
states that “(1) As regards
consumer contracts, an
agreement on properties,
purpose and quality shall
also be a performance that
the consumer showed
interest in and that
corresponds to a
description provided by
the supplier,
manufacturer, or their

327 In IT, the directive has also been implemented : the article 129 §2 of the consumer code states that « c) existence the quality and performance which are normal in goods of the
same type and which the consumer can reasonably expect, given the nature of the goods and taking into account any public statements on the specific characteristics of the goods

made about them by the seller, the producer or his representative, particularly in advertising or on labelling;”
328 BE: article 1649 ter 4° of the civil code

329 Cy: article 4 1° d of the Sale of Consumer Goods and Associated Guarantees Law 7(I)/2000

330 F : Article 535 of the Greek Civil Code
331 MT: Article 73 1°d of the Consumers Act
332 SI: Art. 37 of the ZV/Pot:(3) states that "The suitability of goods for normal use shall be assessed by their conformity to other prevailing goods of the same type and in
consideration of any declarations of the seller regarding the product properties, conferred by the seller or manufacturer, particularly in relation to advertising, product presentation or
marking on the product itself




EUROPEAN COMMISSION

e AT: The seller can be such thing acting in the representative in any
bound by the statement conduct of a profession or generally accessible
made by another person business shall be deemed form, especially by
if this third person can be | statements of the advertising, promoting
linked to the seller seller ... ». But for the and labelling the
because the seller is statements made by other product.”
relying on this third persons like producers or
person to deal with his advertising agency, the
affairs. This can include same result is obtained on -In one MS, this rule is not
both the seller’s the basis of respect of the mandatory: EL
employees and other buyer’s reasonable
traders like e.g. an expectations. The reasonable | - In DK, the Sale of Goods Act
advertising agency (cf. expectations that the buyer does not have explicit provisions
ABGB §9223%). may have of the goods can also | on public statements, such as

e EE: under Art. 217 para be influenced by third parties. provided in Article 2.4 of the
2 subparagraph 6 of the This will apply in particular with | Directive, but it is a well-

LOA3%*, statements made | regard to statements by a established norm in judicial
by the producer or the franchisor, but may also apply practice that the trader is not
previous seller of the with regard to statement by liable in general for public
thing or by another non-professional suppliers of statements praising the goods.
retailer in advertisements | the seller, where the seller was | However, this general exemption
or labels are binding to aware of these statements and | is limited by the specific provision
the seller (Art. 217 para did not contradict them. Even in Section 76.1.2, of the Sale of
2 subparagraph 6 of the statements of other sellers or Goods Act, which establishes
LOA). producers for similar products conformity liability for information
e FI: CPA (38/1978) in the same price range may given in “advertising or other
Chapter 5 Section 13°* have a - limited - influence on | communications intended to be

323 AT: § 922 (2) ABGB: “"Whether the object is in conformity with the contract must also be assessed on the basis of what the recipient can expect from the public statements of the
supplier or the manufacturer, particularly those made in advertisements and specifications attached to the object; this also applies for public statements of a person that imported the
object into the European Economic Area or who calls itself the manufacturer by mounting its name, its trademark or another mark. Such public statements are however not binding for
the supplier, if he did not know them or could not know them, if they were corrected at the time the contract was concluded or if they could not have an effect on the conclusion of the
contract.”

324 EE: § 217. Conformity of thing: ™...(2) A thing does not conform to a contract if:... 6) in the event of consumer sale, the thing does not possess the quality usual for that type of
thing which the purchaser may have reasonably expected based on the nature of the thing and considering the statements made publicly with respect to particular characteristics of
the thing by the seller, producer or previous seller of the thing or by another retailer, in particular in the advertising of the thing or on labels”.

325 FI: CPA (38/1978) Chapter 5 “Section 13 — Information on the goods (1258/2001) “(1) The goods are defective also if they do not conform to the information given by the seller
or by a person other than the seller either at a previous level of the supply chain or on behalf of the seller on the characteristics or the use of the goods when marketing the goods or
otherwise before the conclusion of the sale. (2) However, the seller shall not be liable for a defect referred to in paragraph (1), if the seller proves that:
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applies also to the
information given by a
person other than the
trader either at a
previous level of the
supply chain or on behalf
of the trader.

LU: According to Article
L.111-1 (2) of the
Consumer code®?®, the
professional will also be
bound by the statements
made by the
manufacturer, the owner
or operator of the mark
or of any other
professional upstream of
the professional in
question

PT: Article 8, nr. 1
Consumer Protection Act.
This duty to inform
extends to the producer,
manufacturer, importer,
distributor, packager,
and keeper. To that
extent, statements made
by other persons than
the trader, as the person
responsible for

the consumers’ justified
expectations. This is a general
rule.

-In RO, According to Art. 5(2)
of Law 449/2003 on the sale of
consumer goods and associated
guarantees, the lack of
conformity is appreciate
“taking into account any
public statements on the
specific characteristics of
the goods made about them
by the seller, the producer
or his representative,
particularly in advertising or
on labelling”, as in the
directive. But there is also a
general mandatory rule
which provides that, in
advertising, there is a
solidarity in terms of liability,
between the multiple debtors,
such as:(a) the beneficiary of
the advertising (the
manufacturer, distributor, seller
or supplier or one of their
agents or representatives), (b)
the author of the advertisement
(c) the producer of the

communicated to the general
public or the buyer”.

(1) the seller was not aware and should not have been aware of the information given;

(2) the information cannot have had an effect on the sale; or
(3) the information has been clearly corrected in time.”

326 1y: L.111-1 (2) - Consumer code: "Any description of the characteristics and qualities of a good or service made in documents and advertisements, and any commercial warranty
statement relating thereto made at the time of advertising or communicated to the consumer, are considered an integral part of the contract on that good or service, even if
advertising was made by the manufacturer, owner or operator of the mark or any other professional located upstream of the professional in question....”
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advertising, or the
producer of products sold
by the trader, are binding
on the latter.

advertisement and (d) the legal
representative of the media
channel. (text on commercial
advertising)

4. The seller shall
not be bound by
public
statements, as
referred to in
paragraph 2(d) if
he:

- shows that he
was not, and
could not
reasonably have
been, aware of

In domestic law,
are there cases
where the
seller is not
bound by public
statements, as
in article 2 §4
above
mentioned?

-A few MS do not have
provisions on public
statements, which allow the
seller not to be bound by
these public statement, if he
could not reasonably have
been aware of these
statements, such as provided in
article 2.4 of the Directive: CZ333,
EL, PT, SI, SK.

e PT: The Portuguese

Legislator has not

In one MS, the seller is not

bound by public statements,
as provided in article 2 §4 of

-In most MS, the seller is not

bound by public statements, in

the same conditions as those

the directive. Such provision
applies to contracts in

general: HU

In one MS, general contract
law provides almost the
same rule: FI: According to
CPA Chapter 5 Section 13, the

as provided in article 2 §4 of
the directive: AT, BE, BG, CY,

DE, EE, ES, FR** HR, IE, IT, LT,
LV, MT, NL3%*, PL, RO®%*, SE, UK

-LU>¥ provides almost the
same rule. However,
Luxembourg law does not forbid
the parties from modifying the

333 CZ: Section 1822 of th civil code: “"Contents of a contract (1) A contract must also contain information communicated to the consumer before it was concluded. This information
may be changed if expressly stipulated by the parties. A concluded contract must be consistent with the information communicated to the consumer before its
conclusion. This information may be changed if expressly stipulated by the parties; otherwise, the content of the contract which is more favourable to the consumer applies”; Section
2161 of Civil Code « (1) A seller is liable to a buyer for a defect-free condition of a thing upon takeover. A seller is in particular liable to ensure that at the time the buyer takes over
the thing: a) the thing has the properties stipulated by the parties, and in the absence of such a stipulation such properties which the seller or producer described, or which the buyer
expected given the nature of the goods concerned and the advertising presented by the seller or producer »

334 FR: Art. L. 211-6 of the consumer code.

335 NL: Article 7:18 BW:1. In determining whether a thing delivered pursuant to a consumer sale conforms to the contract, public statements regarding the thing made public by or on
behalf of a previous seller of such thing acting in the conduct of a profession or business shall be deemed statements of the seller, save to the extent that the latter neither was nor
ought to have been aware of them or that they were revoked, no later than at the time the contract was concluded, in a manner that was clear for the buyer, or if the purchase
cannot have been influenced by such statements

336 RO: In addition, according to art. 20 of Law 148/2000 on commercial advertising and art. 73 of the Consumer Code, the beneficiary of the advertisement should be able to prove
the veracity of the statements, indications and presentations which have been included in the advertisement.

337 1U: Article L.111-1 (2) of the Consumer code provides that: "Any description of the characteristics and qualities of a good or service made in documents and advertisements, and
any commercial warranty statement relating thereto made at the time of advertising or communicated to the consumer, are considered an integral part of the contract on that good or
service, even if advertising was made by the manufacturer, owner or operator of the mark or any other professional located upstream of the professional in question. When the good
or service does not conform to this description or that statement, the consumer may request cancellation of the contract”. Under that provision the professional will be bound by any
statements he may have made to the consumer and the statements are considered part of the contract with the consumer. And, according to Article L.212-3 of the Consumer Code
the professional will also be bound by the statements made by the manufacturer, the owner or operator of the mark or of any other professional upstream of the professional.
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the statement in
question,

- shows that by
the time of
conclusion of the
contract the
statement had
been corrected,
or

- shows that the
decision to buy
the consumer
goods could not
have been
influenced by the
statement.

transposed the limits
provided by Article 2, nr. 4
Consumer Sales Directive
(1999/44/EC).

In SI, there is no case
where the seller is not
bound by the public
statement, as in the
directive.

In SK, according to CC
section 496, an agreement
on properties, purpose
and quality shall be a
performance that the
consumer showed interest
in and that corresponds to
a description provided by
the supplier,
manufacturer, or their
representative in any
generally accessible form,
especially by advertising,
promoting and labelling
the product. But there is a
discussion about the
advertising statement
regarding the price. It is
unclear whether
information referring to
the price of the product on
the webpage is binding or
not (whether it is an offer,
in which case it is binding;
or whether it is a mere
invitation ad offerendum,
thus not binding). There
are more court

seller is not liable for a defect if
the seller proves that: (1) the
seller was not aware and
should not have been aware of
the information given; (2) the
information cannot have had an
effect on the sale; or (3) the
information has been clearly
corrected in time.

binding effect of the statements
made by the trader or certain
other persons.

-DK does not have explicit
provisions on public
statements, but almost the
same rule exists in domestic
law: The Sale of Goods Act does
not have explicit provisions on
public statements, but it is a well-
established norm in judicial
practice that the trader is not
liable in general for public
statements praising the
goods.
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proceedings dealing with
this question under way,
but to this day, none of
them have been
adjudicated upon.
Anyway, there is no
exception as those
provided for by the
directive.

Lack of conformity resulting from incorrect installation

5. Any lack of
conformity
resulting from
incorrect
installation of the
consumer goods
shall be deemed
to be equivalent
to lack of
conformity of the
goods if
installation forms

In domestic law,
is there a
provision that
cannot be
derogated from
by agreement
that provides
that the
incorrect
installation of
the goods by
the seller is a

In one MS, general contract
law provides almost the
same rule: Cz338

-Most MS have transposed such
provision by a mandatory rule
that cannot be derogated from by
agreement. Therefore, incorrect
installation of the goods is a

lack of conformity either if it is
caused by the defective
installation of the seller or if it
is caused by defective
installation instructions used
by the consumer33?: AT, BE,

BG, CY, DE, EE, EL, ES, FI, FR,

338 ¢Z: In actual Czech law there is no such mandatory provision. But in case, the same result would be achieved by court ruling in application of general obligation provisions.
339 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws

((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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part of the
contract of sale
of the goods and
the goods were
installed by the
seller or under
his responsibility.
This shall apply
equally if the
product, intended
to be installed by
the consumer, is
installed by the
consumer and the
incorrect
installation is due
to a shortcoming
in the installation
instructions.

lack of
conformity?

In domestic law,
is there a
provision which
cannot be
derogated from
by agreement
and which
provides that the
incorrect
installation of the
goods by the
consumer when
the installation
instructions are
defective,
incomplete or
non-existent is a
lack of
conformity?

HR, IE, IT, LT, LV, MT, NL, PL, PT,

RO

Some MS do not provide the

case where there is a
defective installation caused
by defective instructions used

by the consumer: LU, SE, UK

SE: However, section 16 §
paragraph 1 of the
Consumer Sales Act
contains a rule that the
goods shall be
accompanied by the
instructions necessary for
their installation,
assembly, use, storage,
and care. The instructions
must meet the buyer’s
reasonable expectations. If
such instructions do not
accompany the goods,
they are defective
according to Section 16
paragraph 3 1 of the same
Act. The incorrect
installation of the product
by the Consumer has no
bearing on whether there
is a lack in conformity,
other than possibly as
proof that the instructions
are unsatisfactory. That
the instructions comply
with the requisite
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“necessary” entail among
other things that they can
be understood, and are
given in a language that
the normal consumer can
understand.

e UK: There is no explicit
provision in the CRA 2015

on installation instructions.

When the Directive was
first implemented through
the Sale of Goods Act
1979, it was assumed that
the “satisfactory quality”
test would cover this
requirement implicitly
(there is some non-
consumer case-law
suggesting that this would
be so). Presumably, this
position was thought to
apply also to the new
provisions in the CRA

-DK does not have explicit
provisions on public

statements, but almost the
same rule exists in domestic
law. However, it is not a
mandatory provision.

e Section 2 of the Sale of
Goods Act provides: “A
contract for the supply of
goods to be manufactured
or produced is to be
considered a sale for the
purposes of this Act. In a
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non-consumer sale, this
shall only apply if the party
who undertakes the
manufacture or production
supplies the substantial
part of materials
necessary.” This provision
does not explicitly address
the issue of installation,
but in judicial practice the
provision has been
interpreted to this effect,
as long as the installation
does not constitute the
dominant element of the
contract. In this manner,
the mandatory conformity
requirements will also
apply to the installation
of contract goods.

Section 75a.1 of the Sale
of Goods Act provides:
“The nature, quantity,
quality and other
properties of the goods
must conform with the
contract and, in relation to
the contract, the buyer
must be given the
information required for
installing, using, keeping
and maintaining the
goods.”
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-In a few MS, there is no

specific provision: HU**°, SI.

SI: Pursuant to the case
law, incorrect
installation by the seller
is not considered as a
lack of conformity if the
goods have all the
attributes needed for
proper use and the
problem is only in the lack
of professional knowledge
to install it correctly (see
judgement I Cp 285/2003,
14 April 2004). For
incorrect installation by
the consumer, there are
no specific provisions
dealing with this matter.
Article 33 of the ZVPot
provides that the seller
must provide the
consumer with the
instructions for use if
specific procedure is
required for the proper use
of the goods. Content of
the instructions must be
easily comprehensible for
consumers and it must
enable proper use of the
product

340 HU: the general rules apply, and the parties cannot derogate from these rules to the detriment of the consumer.
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Guarantee of capacity ( guarantee of volume)

The Directive
does not seem to
have expressly
provided for the
case of failure to
capacity.

But, it can be
included in the
guarantee of
conformity: A
lack of capacity
would be treated
as a lack of

conformity

In domestic law,
are there
provisions which
cannot be
derogated from
by agreement
and about a

special
guaranty of
capacity
(=volume), in
B2C contracts?
Can it be
applicable in
sales of tangible
goods? Is it
different than
conformity?

-In a few MS, there are

specific provisions, about a

special guaranty of capacity

(=volume): BG, CZ, IT

BG: The goods shall be
deemed defective when
they do not meet the
common expectations of
customary use, taking all
circumstances into
account, related “to the
presentation of the
product with regard to the
following characteristics:
quality, quantity, name,
type, composition, origin,
durability, distinctive
features, customary and
possible use of the goods,
advertisement of the
goods and the information
provided about them (...)"
CZ: Civil code provides for
B2C contracts special
requirements called

« quality upon
takeover ». Breaching of
these duties is a breach of
contract with relevant
conseguences. Section

In a few MS, there are
specific provisions, in
general contract law about
a special guaranty of
capacity (=volume): BE, FR,
LT, SK

-In most MS, there are no

provisions about a special

quaranty of capacity
(=volume): AT, DE, FR, EE, ES,
FI, HR3**!, HU, IE, LU, LV, NL, PL,

PT, RO, UK

BE: The guarantee of
capacity is protected by
the general rules
concerning the common
sales law. Article 1616
CC states that: "The
seller is obligated to
deliver the good in the
volume as agreed by in
the contract.” Those
provisions are not
mandatory.

FR :It is the same rule
than in Belgium (article
1616 of the civil code)
LT: Article 6.363 (3) of
the Civil Code states
that the characteristics
of the item are in
conformity with the
contract provided that:
(1) the item complies
with the descrip-tion
given by the seller and
possess the qualities of

A lack of capacity would
constitute a defect
treated under the rules
of warranty:

AT, DE, DK, FR, SE

o DK: provides that
the "nature,
quantity, quality
and other
properties of the
goods must
conform with the
contract”. This
provision is not
mandatory.

o SE: According to
Swedish Law, a
delivery of goods
lacking in capacity
(i.e.
volume/number of
delivered goods)

3 HR: Croatian law is not familiar with a notion of « special guaranty of capacity ».
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2161 about the quality
upon takeover states that
« a seller is liable to a
buyer for a defect-free
condition of a thing upon
takeover. A seller is in
particular liable to ensure
that at the time the buyer
takes over the thing: (...)
d) the thing has the
quantity, measurement
or weight (...) ».

IT: A conventional
guarantee is provided for
at art. 133 It. Cons. Code.
(see also art. 128, § 2, let.
c) It. cons.code). It is
applicable to the sale of
tangible goods, and it is
refers to guarantees
different from
conformity. The provision
states that once inserted
in the contract the
conventional guarantee
binds the seller (§ 1); a
detailed discipline of the
conventional guarantee is
provided at §§ 2-4.:
should it be ignhored by the
seller, the consumer can
in any case consider it as
valid. These provisions
cannot be derogated
from by agreement, in
compliance with art. 134.
§ 1, It. Cons. Code.

the goods which the
seller has held out as a
sample or model;(2) the
item is fit to be used for
the purpose for which
the items of the type
are normally used; (3)
the item is fit for any
particular purpose the
buyer made known to
the seller at the time of
conclusion of the
contract and which the
seller has accepted;(4)
the item complies with
the quality indicators
which are normal in
goods of the same type
and which the customer
can reasonably expect
given the nature of the
item and taking into
account any public
statements on the
specific characteristics
of the item made by the
producer, his
representative or the
seller, particularly in
advertising or on
labelling.

SK:Every special
guarantee of capacity
declared by the seller
is covered by the
warranty in the CC.
According to Section

are handled
according to the
normal rules of
defects, that is, in
B2C Sale of goods
contracts, Section
16 of the Consumer
Sales Act, which
explicitly refers to
quantity. It reads:
“The goods shall
conform to the
provisions of the
contract with
respect to type,
quantity, quality,
other
characteristics, and
packaging.” There
is no difference
from other types of
non-conformity, as
regards the
definition of non-
conformity.
According to
Section 1 of the
Consumer Sales Act
it is applicable to
sales of personal
property, which
entails tangible
goods.

However, a lack of
capacity would not
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499 CC. If a person who
leaves a thing to
someone else for
payment shall be liable
for that at the moment
of the performance, the
thing has explicitly
stipulated or usual
qualities, that it can be
used according to the
nature and purpose of
the agreement or
according to what was
agreed by the parties
and that the thing has
no legal defects. In this
connection, according to
Section 597 (2) CC the
purchaser shall also
have the right of
withdrawal from the
contract if the seller
assured him that the
property had certain
qualities, in particular,
those stipulated by the
purchaser or that it had
no defects and such
assurances proved to be
false.

constitute a defect

treated under the rules

of warranty: PL

In RO, legal literature,
suggests that a special
guaranty of capacity
(volume), in B2C
contracts, as an
hypostasis of
conformity, should be
admitted in the future
legislation3*2,

342 RO : I.F. Popa, Conformitatea lucrului vdndut, Ed. Universul juridic, Bucharest, 2010
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Q 8 - Art. 3 directive 1999/44/EC- Rights of the consumer

Provision in the
directive
1999/44/EC

Consumer protection
in the directive

Questions

Higher level for the consumer in

the mandatory domestic laws than

in the directive

Broader scope
than in the

directive

Same level of protection in the
directive as in domestic law

Relevant time for establishing conformity

343

Art. 3 directive
1999/44/EC

1. The seller shall be
liable to the
consumer for any
lack of conformity
which exists at the
time the goods were
delivered.

In domestic law,
when must the lack
of conformity exist
to the make the
seller liable? Is it a
mandatory rule, in the
sense that it cannot be
derogated from by
agreement?

-Most MS expressly provide that
the seller is liable if the lack of
conformity exists at the time of
delivery: AT**, BE, BG, CY, CZ,
ES, FI, FR, HU, IE, IT, LU, LT, MT,
PT, RO, SE, SK3%.

-Many MS provide that the seller is
liable if the lack of conformity
exists at the time of transfer of
risk.
e DE, EE
e DK, EL, FI, HR, NL, PL, SI,
UK. For these MS, the risks

343 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
344 AT: §924 ABGB: “at the time of the handover”.
345 SK: Section 619 (1) CC: " at the moment when it was taken over by the buyer".
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are transferred at the
time of delivery:

-In one MS, the seller is liable if the
lack of conformity exists_at the
time of the purchase of the

goods or of provision of the
service: LV

Art. 3 directive
1999/44/EC

1. The seller shall be
liable to the
consumer for any
lack of conformity
which exists at the
time the goods were
delivered.

How this text will
apply when the lack
of conformity will
result from an
incorrect
installation?

When the seller
makes installation,
we can consider that
the good is delivered
at the moment of the
concomitant
complete
installation.

But when it is the
consumer who
installs the good

In domestic law, if the
incorrect installation
by the seller is a
lack of conformity, is
there a rule which
cannot be derogated
from by agreement
determining when
must this lack must
exist?

-For many MS, in the rule
relative to the incorrect
installation, there is no
provision as to relevant time
for establishing conformity
(such as the time when the
installation is complete or such
as the time when the consumer
had reasonable instructions for
installation): AT, BE, BG, CY, ES,
FR, IE, IT, LT, LU, LV, NL, PT, SE.

Then, there is the same difficulty
of interpretation than in the
directive. The texts provide that
the lack of conformity must exist
before delivery, but in fact,
incorrect installation which is
assimilated with lack of
conformity, could be made after

the delivery.

In some of these MS, academic
opinions consider that the risk
passes when the installation is
complete. That means that delivery
is made only when the

installation is complete in the
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with the instructions
of the seller, when
the delivery of the
good happens? Is it
when the good is
delivered to the
consumer with
reasonable
instructions for
installation, or, when
installation is
complete?

case where the seller is in
charge of the installation, or

where he has given instructions

to the consumer, to install the

good: AT34%, LT, NL, SE

LT: It should be presumed
that this lack of conformity
should exist after
installation of device
made by the seller.

NL: Whether or not there is
a lack of conformity is to be
determined at the time
when risk passes to the
consumer. This is hormally
the moment of delivery,

Article 7:10 BW provides, cf.

Loos 2014, p. 74. As Article
7:18(3) BW explicitly
provides that incorrect
installation by the seller is
to be equalled to non-
conformity, one may
assume that delivery is not
complete and therefore risk
does not pass until the
installation is completed.

SE: The Section 20, the
defect must have existed
when the goods were
delivered. Domestic law
considers that the finishing

346 AT: Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT,
LU, MT, AT, SI, SK, FI)”, by M. Behar-Touchais,; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national

laws ((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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of the installation would be
deemed equivalent to
delivery. This would also
conform to the rules of
services (in the Consumer
Services Act, Section 12),
where the relevant time for
assessing defectiveness, is
“when the service is

completed”.

As the text of the Directive and the
texts of these MS are not accurate,
we consider that the level of the
protection of the consumer is the

same: it will depend on the
interpretation of the ECJ.

-In many MS, the rule relative
to the incorrect installation by
the seller has not been
transposed so there is no
provision as to relevant time for
establishing conformity: CZ, DK3%/,
FI, HU, LT, MT, PL, RO, SI, SK, UK

Art. 3 directive In domestic law, is
1999/44/EC there a rule whereby
1. The seller shall be | the consumer has
liable to the special duties to
consumer for any examine the goods
lack of conformity at the time of

which exists at the delivery and that

-In most MS, the consumer do
not have special duties to
examine the goods at the time
of delivery: AT, BE, BG, DE, DK,
EE, ES, FI, FR, HR, HU, IE, IT, LU,
LV, MT, PL, RO, SE, SI, SK, UK

347 DK: As set out in question 7-6, the Sale of Goods Act does not explicitly address the issue of installation by the seller, but in judicial practice the Act has been interpreted to cover
also installation, as long as the installation does not constitute the dominant element of the contract. In this manner, the mandatory conformity requirements will also apply to the

installation of contract goods.

160



EUROPEAN COMMISSION

time the goods were
delivered.

would condition his
right to complain of
lack of conformity? If
so, can such rule be
derogated from by
agreement?

-Under CZ law, the consumer
has special duties to examine
the goods at the time of

delivery and that would
condition his right to complain

of lack of conformity: as soon as
possible after the passage of the
risk of damage to the thing and
verify its properties and quantity.

-In a few MS, the examination

of the goods is not formulated
as a duty but as a right: CY, LT

Art. 3 directive
1999/44/EC

2. In the case of a
lack of conformity,
the consumer shall
be entitled to have
the goods brought
into conformity free
of charge by repair
or replacement, in
accordance with
paragraph 3, or to
have an appropriate
reduction made in
the price or the
contract rescinded
with regard to those
goods, in accordance
with paragraphs 5
and 6.

In domestic law, is
there a hierarchy of

-In many MS there is no hierarchy
between the remedies. The

remedies available to
the consumer or does
the consumer have the
choice? If there is a
hierarchy, give the
order of the
consumer’s remedies
(without developing
them, as they will be
later)

If there is a hierarchy
in domestic law, can
such hierarchy be
derogated from by
agreement?

consumer has the choice. Thus,
domestic law is more protective
than the directive even if the
consumer’s right to choose a
remedy is limited to the specific
conditions for each right and
remedy:, CY?**, EL, HR, LI, HU,PT, SI,

e EL: The purchaser shall have
the right according to his
option: 1. to demand the goods
brought into conformity free of
charge by repair or
replacement, unless such
action is impossible or
demands disproportionate
expenses. 2. to reduce the
price. 3. to rescind from the

-In many MS there is a
hierarchy of remedies, which is
the same as provided as the
directive, such as right to repair
or replace the goods (primary) or
to have an appropriate reduction
made in the price or the contract
rescinded (secondary):

e AT, BE, BG, ES, FR, MT,
NL RO, SE: They cannot be
derogated from to the
detriment of the consumer
unless it is more favourable
to the consumer

e SK: 1. If the defects can
be rectified the consumer
may ask for performance
(i.e. repair or replacement
of the goods); 2. If the
defect cannot be rectified

348

In CY, the wording of the text is almost the same of the wording of the directive, but in Lawsuit no. 399/2008 (reasoned decision dated 27/09/2013), the judge stated that the
consumer has a choice between the remedies mentioned in section 5(2) without making any reference to any hierarchy.
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contract, unless the real defect
is insignificant.

HR: The consumer has a choice
of the remedies, and there is in
principle no hierarchy between
the remedies, but the
consumer’s choice is limited in
one way: according to Article
412, § 1 of the COA, a buyer
can terminate a contract only
after having given to the seller
a subsequent adequate time to
perform the contract.

HU: to choose either repair or
replacement, or to ask for a
commensurate reduction in the
consideration, repair the defect
himself or have it repaired at
the obligors expense, or to
withdraw from the contract if
the obligor refuses to provide
repair or replacement or is
unable to fulfil that obligation),
or if repair or replacement no
longer serves the creditors'
interest.

LT: the choice is the following
one: to replace the goods; to
reduce the purchase price
accordingly; that the seller
eliminates the defects ; to
refund the payment of the
price and cancel the contract

PT: Repair, replacement,
reduction of the price,
terminate the contract

and this prevents the proper
use of the goods, the
consumer may terminate
the contract and claim the
return of any price already
paid or require replacement
of the goods; 3. If the
goods have other defects
that cannot be rectified the
consumer may ask for a
price reduction. In all cases
the consumer may claim
damages (Section 622,623
CC), and may withhold
performance (Section 560).
IT: they can be derogated
from by agreement

-In a few MS there is a
hierarchy of remedies, which is

slightly different from the
directive. They cannot be
derogated from to the detriment of
the consumer. The hierarchy is
as follows:

CZ: 1) supply of a new
thing without defects,
unless it is disproportionate
to the nature of the defect,
but where the defect only
concerns a component part
of the thing, the buyer may
only request a replacement
of that component part; 2)if
it is impossible, he may
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e SI: Art. 37c of the ZVPot.
In two MS there is a hierarchy of
remedies, however initially the
consumer can also revert to the
short term right to reject: IE, UK

e IE: The consumers may in
appropriate circumstances
reject the goods under the Sale
of Goods Act (provided that
they have not accepted them in
the defective condition) or they
may elect to pursue their
remedies under the Directive.
If they choose their remedies
under the directive then in the
first place they must seek
repair or replacement free of
charge within a reasonable
time, after that they may seek
a reduction in price or
rescission of the contract.

e UK: There is both an element
of choice and a hierarchy: UK
law maintains the short-term
right to reject the goods within
30 days, so the consumer has
an initial choice between
immediate rejection, or repair
and replacement. The right to
price reduction or the “long-
term” right of rejection are only
engaged at a second stage.

-In some MS, there are rules

which can be interpretated as a
partial hierarchy, because the

withdraw from the contract.

3) If, however, it is
disproportionate to the
nature of the defect, in
particular where the defect
can be removed without
undue delay, the buyer has
the right to have the defect
removed gratuitously

DE: 1) demand to cure; 2)
stage remedies are
revocation (termination) of
the agreement or price
reduction; damages or
reimbursement of
expenditures.

FI: Regarding the
remedies for delay the
hierarchy is as follows:1)
Right to demand fulfilment
of the contract (CPA
(38/1978) Chapter 5
Section 8); 2) Cancellation
of the contract (CPA
(38/1978) Chapter 5
Section 9), the buyer has
set the seller a reasonable
additional time period for
the delivery of the goods
and the seller has not
delivered or has declined to
deliver within that time
period or if the seller has
declined to deliver the
goods or delivery at a
certain time must be
deemed or was known by
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choice of the consumer is limited
only if the seller offers to repair

the goods or to replace it : DK, EE,

LU, PL

DK: In principle, the consumer
has the choice between repair,
replacement, reduction and
termination. But Section 78.3
provides: “If the seller offers to
remedy the lack of conformity
or to deliver substitute goods,
the buyer may not require an
appropriate reduction of the
price or declare the contract
avoided.”

EE: In general the main
remedy for consumer is the
right to claim performance
(Art. 222 para 1 of the LOA)
and all other remedies are in
that case secondary:
Termination, right for a price
reduction. But the free choice
of remedies is limited by the
seller's right to cure, even if
only in some cases. the seller
may impose repairmen (cure)
only if cure is reasonable in the
circumstances, and cure does
not cause unreasonable
inconvenience or expenses to
the injured party, and the
injured party has no legitimate
interest in refusing cure (Art.
107 para 1 of the LOA).

LU: Article L. 212-5 of the

the seller to be essential to
the buyer. Remedies which
can be cumulated with both

1) and 2) or used separately

without a hierarchy are: a)
Right to withhold payment
(CPA (38/1978) Chapter 5
Section 7); b)
Compensation (CPA
(38/1978) Chapter 5

Section 10). Regarding the

remedies for non-
conformity the hierarchy is
following:1) Rectification
(CPA (38/1978) Chapter 5
Section 18); 2) Reduction of
price or cancellation of
contract if the defect is not
slight (CPA (38/1978)
Chapter 5 Section 19).
Remedies which can be
cumulated with both 1) and
2) or used separately
without a hierarchy are: a)
Right to withhold payment
(CPA (38/1978) Chapter 5
Section 17). Compensation
(CPA (38/1978) Chapter 5
Section 20)

LV: Article 28, Part 1 of the
CRPL states that: “A
consumer to whom goods
not in conformity with the
provisions of a contract are
sold or given for use is
entitled to require the
performance of one of the
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Consumer Code provides that:
“In case of lack of conformity,
the consumer has the choice to
return the goods and obtain

the refund of the price or keep
the goods and return a part of
the price. There is no reason
to terminate the sale or to
reduce the price if the
trader replaces the goods or
repair them”

PL: Repair, replacement,
termination of the contract; but
the free choice of remedies is
limited by the seller's right to
cure, even if only in some
cases.

following actions by the
trader or the service
provider:1) rectification of
the non-conformity of the
goods with the provisions of
the contract; 2) exchange of
the goods for such goods
with which conformity with
the provisions of the
contract is ensured; 3)
appropriate reduction of the
price of the goods; 4)
revocation of the contract
and repayment to the
consumer of the amount
paid for the goods”.

There is no specific
provision in the
directive.

In domestic law, is
there a rule whereby
the seller may reply to
the consumer’s
demand by imposing
him to repair the
goods? If so, can such
rule be derogated from
by agreement?

-In some MS the seller has such
a right:
e aright to replace LU, EL
e to repair: DK, EE, LU, FI,
PL

-In many MS there is no specific
provision. The law provides the
right for the seller to refuse the
kind of cure chosen by the
buyer if this cure is possible
only at disproportionate
expense. Therefore, with

exception of this case, the
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seller cannot impose the
consumer to repair the goods

(mandatory rule): AT, BE, BG,
CZ, DE, EL, ES, FR, HR, HU, IE, IT,
LV, LT, MT, NL, RO, SE, SI, SK, UK

-In one MS, there is no specific
provision: PT

There is no specific
provision in the
directive about
damages.

In domestic law, is
there a rule whereby
the consumer who

In most MS, the consumer who

suffers a non-performance may
obtain damages (mandatory rule):

suffers a non-
performance may
obtain damages? If
so, can such rule be
derogated from by
agreement?

AT, BE, BG, CY, CZ, DE, DK, EE, EL,
ES, FI FR, HR, HU, IE, IT, LT, LU, LV,
MT, NL, PL, PT, RO, SE, SI, SK, UK

DE: §283 BGB grants the
consumer a claim for damages
in the case of non-performance
where the duty of performance
is excluded because of
impossibility; § 281 BGB grants
such a claim in the case of
non-performance or failure to
render performance as owed. If
the obstacle to performance
already exists at the time when
contract is entered into, the
claim for damages arises out of
§ 437 No. 3 BGB in connection
with § 311a BGB.

SE: If a consumer suffers strict
non-performance (no goods
delivered) he may rescind the
contract according to Section
13, when there is a delay of
substantial importance to the
buyer, or if the buyer before
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entering into the contract has
informed the seller that the
goods must be delivered no
later than a certain day and
that this is of crucial
importance for his entering into
the contract. The price, if paid,
is then to be returned to the
buyer. The consumer may in
such cases also claim damages
for delay, according to Section
14 of the Consumer Sales Act.

There is no specific
provision in the
directive.

In domestic law, is
there a rule whereby
the buyer has
remedies, even when

-In some MS the liability of the
seller is strict and does not
depend on the fault.

The consumer can request all

the seller is
excused? If so, can
such rule be derogated
from by agreement?

remedies (DE, DK, EE, IT, LU, NL,
PT)_with the exception of
performance (EL) or damages (AT,
EL, FI, SI>*°, SK)

Except in RO, such rule is
mandatory.

-In LT, there is no such provision in
Lithuanian laws, i.e. in all cases when
goods lack of compliance the
consumer is entitled to use any of the
remedies, except of seller is excused
due to the fault of consumer.

-In SE, there is no general rule
referring to the seller being excused.
There are however certain rules
applicable to cases where there are

-In many MS, the buyer has no
remedy at all when the seller is
excused: BE, BG, CZ, ES, FR, HR,
IE

-In some MS, there is no
specific provision: CY, LV, MT, PL

349 SI: If the seller is excused, the buyer may not resort to damages, unless in the case that this is contrary to good faith.
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extenuating circumstances.

The Consumers right to claim
damages is contingent on the damage
being within the control of the seller,
in the sense of Section 30 of the
Consumer Sales Act. There is also a
rule providing the possibility of
adjusting the level of damages, in
Section 34 of the Consumer Sales Act.
If the obligation to pay damages
because of the seller's defect or delay
would be unduly burdensome given
the debtor's (i.e. Sellers) financial
circumstances, the damages may be
adjusted according to what is
reasonable. In ascertaining what is
reasonable, one shall consider among
other things the compensation
debtor's (i.e. Sellers) ability to
anticipate and prevent the damages,
and other special circumstances.
These rules may not be derogated
from, to the detriment of the
consumer, by agreement.

-In UK, the consumer is only able to
claim rights against the trader, i.e.,
the other contracting party.
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There is no specific
provision in the
directive.

In domestic law, is
there a rule whereby
the buyer may seek
remedies, even if he
caused the seller’'s
non-performance? If
so, can such rule be
derogated from by
agreement?

-In NL, the buyer may also seek a
remedy for lack of conformity if he

caused the lack of conformity®>°. NL
provides then a bit higher protection
that the other MS

-In most MS the buyer has no
remedy if he has caused the

seller’s non-performance: AT,
BE, BG, CZ, DE EE, EL, ES, HR, FI,
FR, IE, LT, LU, LV, PT, RO, SE, SK

e BG: general contract law
stipulates that in cases of
damage or distortion of the
goods due to buyer’s fault,
the buyer may request
reduction of the price or
compensation

e DE: If the buyer causes the
non-performance, this
constitutes a
“Obliegenheitsverletzung"*.
According to § 323 (6) BGB
revocation (termination) is
excluded if the obligee is
solely or very predominantly
responsible for the
circumstance that would
entitle him to terminate
(revoke) the contract. This
principle expressed in § 323
(6) BGB is also called upon
in the case of cure. Thus, in
most cases claims by the
buyer will be precluded (this
may not be the case in
singular instances, e.qg. if

3%0 NL: However, in reality several obstacles may stand in the way of the buyer being able to exercise such right: 1. Where the lack of conformity did not exist at the moment when
risk passed, there is no lack of conformity in the legal sense, hence the seller is not liable. 2. Where the lack of conformity existed at the moment when risk passed to the consumer,
but the buyer may be blamed for the defect becoming larger than necessary, this will diminish his right to damages and may stand in the way of other remedies, in particular of repair
and replacement, as the good is worse off than need have been the case. The parties may not derogate from these rules to the detriment of the consumer, cf. Article 7:6(1) BW.
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the buyer is unaware of the
defect and has the goods
repaired). The claim to
damages is precluded when
the buyer causes the non-
performance because the
seller is not responsible for
the breach of duty (second
sentence of § 280 (1) BGB).

-The damages shall be
proportionately reduced: SI

-The law does not specify if the

buyer has remedy: CY, DK, HU,
MT, PL, UK

There is no specific
express provision in
the directive, but
the wording of the
text seems to mean
that the consumer
cannot cumulate
remedies:

In domestic law, is
there a rule whereby
the buyer may
combine remedies?
If so, can such rule be
derogated from by
agreement?

-Many MS allow the buyer to

cumulate remedies: AT, BG, DK, EE,

ES, FI, HU, IT, LT, LU, MT, NL>%?,
RO, SE, SK, UK33

-In several MS the buyer cannot
cumulate the remedies:

BE, CZ, EL, FR, HR, IE, PT, SI

-In DE, the demand for cure and
the demand for revocation
(termination) or price reduction or
damages instead of performance

351 | U: When there is contract between a supplier and a consumer, the consumer will have remedies provided under the legal guarantee of conformity provided for in Article L.212-1
and following of the Consumer code. The article 212-8 of the Consumer code also states that the previous provisions shall not deprive the consumer of remedies resulting from hidden
defects as resulting from articles 1641 to 1649 of the Civil code, or any other contractual or non-contractual claim recognized by the law. If the contract is not subject to the specific
rules of the Code of consumption (that is, the contract was not concluded between a consumer and a professional seller), the provisions of article 1184 al. 2 of the Civil code are
applicable: "In this case, the contract is not terminated as of right. The party to whom the undertaking has not been performed has the option to force the other to perform the
agreement when possible, or ask for termination of the contract with the payment of damages ".
Consequently, based on this article, the buyer can either ask for the enforcement of the sale contract, or for the termination of the sale contract with damages.

In that case, the contract is not terminated as of right. The party towards whom the undertaking has not been fulfilled has the choice either to compel the other to fulfil the agreement

when it is possible, or to request its avoidance with damages

352 NL: Remedies may be combined unless they exclude each other. For instance, the remedies of damages and repair/replacement, and of damages and termination may be

combined, but a claim for repair/replacement excludes a claim for termination or damages replacing a claim for performance

333 UK: this is subject to a requirement that the consumer cannot recover more than once for the same loss.

170



EUROPEAN COMMISSION

Article 3 separate
the remedies by

w ”,

or:

For instance, see
article 3 paragraph
2: “In the case of a
lack of conformity, the
consumer shall be
entitled to have the
goods brought into
conformity free of
charge by repair or
replacement, in
accordance with
paragraph 3, or to
have an appropriate
reduction made in the
price or the contract
rescinded with regard
to those goods, in
accordance with
paragraphs 5 and 6 »

however are mutually exclusive.
This becomes clear when
considering that the expiration of a
reasonable time limit for cure or
the dispensability of a specification
of a period of time is a necessary
precondition (§ 323 (1), (2) BGB).
The combination of revocation and
price reduction is also not possible
(first sentence of § 441 (1) BGB).
However, the combination of a
claim for damages with the
remedies of price reduction or
revocation (§ 325 BGB) remains
possible.

-The law does not specify if it is
possible to cumulate the remedies:

CY, LV, PL

Requiring performance of seller's obligation

Art. 3 directive
1999/44/EC

3. In the first place,
the consumer may
require the seller to
repair the goods or
he may require the

In domestic law, is
there a rule whereby
the buyer may
require performance
from the seller? If
so, can such rule be
derogated from by

In a few MS, repair or replacement
can be claimed by the consumer,
without any restrictions (except
probably the case where it is
impossible).

These mandatory provision are
more protective of the consumer

Almost all the MS admit that
the buyer may require
performance (repair or
replacement) without costs for
the consumer (mandatory
provision): AT, BE, BG, CY, CZ,
DE, DK, EE, EL, ES, FI, FR, HU,
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seller to replace
them, in either case
free of charge,
unless this is
impossible or
disproportionate.

A remedy shall be
deemed to be
disproportionate if it
imposes costs on the
seller which, in
comparison with the
alternative remedy,
are unreasonable,
taking into account:
- the value the goods
would have if there
were no lack of
conformity,

- the significance of
the lack of
conformity, and

- whether the
alternative remedy
could be completed
without significant
inconvenience to the
consumer.

agreement?

In domestic law, is
there a rule whereby
the buyer may be
denied the right to
seek for performance
on the grounds that
the burden or expense
caused by the
performance would
be disproportionate
to the benefit that the
buyer would obtain
(see art.3 §3 of the
directive above
mentioned)? If so, can
such rule be derogated
from by agreement?

than the directive, because the
seller cannot rely on the fact that the
burden of expense would be
disproportionate to the benefit that
the consumer would obtain: HR, MT.

IE, IT, LT, LU, LV, NL, PL, PT, RO,
SE, SI, SK, UK

-Almost all MS recognise that

the consumer cannot require
replacement or repair when
this is impossible, or when the
expense would be
disproportionate: AT, BE, BG,
CY, Cz, DE, DK, EE, ES, FI, FR, HU,
IE, IT, LT, LU, LV, NL, PL, PT, RO,
SE, SI, SK, UK

-In PT, there is not such a rule,
but according to Article 4, nr. 5 of
that Decree, the consumer may
only freely chose to exercise any of
the rights provided by Articles 3,
nr. 1 and 4, nr. 1 of that Decree,
when it is possible or does not

constitute an abuse of rights.
Then it can be almost the same.

=In one MS, the seller has a right
of replacement of the thing as
long as its performance is not
disadvantageous for the buyer:
EL. Then, the buyer has not the
choice between the remedies,
when the seller uses his right of
replacement.

-In CZ, there is one provision
which limits the buyer’s right for
remedy in this sense but only in
connection with the eventual
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supply of a new thing. Section
2169 of the civil code states that if
a thing lacks the properties
specified in Section 2161, the
buyer may also require the supply
of a new thing without defects,
unless it is disproportionate to
the nature of the defect, but
where the defect only concerns a
component part of the thing, the
buyer may only request a
replacement of that component
part; if it is impossible, he may
withdraw from the contract. If,
however, it is disproportionate to
the nature of the defect, in
particular where the defect can be
removed without undue delay, the
buyer has the right to have the
defect removed gratuitously.

Consumer's choice between repair and replacement>**

There is no specific In domestic law, is -Some MS provide the right of the | -Many MS do Many MS do not mention
provision in the there a rule whereby consumer to withhold not mention anything special about the right
directive. when the consumer performance: EE, HR, NL, SE anything special | of the consumer to withhold
requires repair or about the right performance: CY, CZ, IE, IT, LV, PL
replacement, he may of the consumer | SI, SK, UK
withhold to withhold
performance during performance.

3% Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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that time? If so, can
such rule be derogated
from by agreement?

But it can be
possible,
under general
principles of
law: AT, BE,
BG, DE, DK, EL,
ES, FR*>, HR,
HU, LT,
LU%®,PT, RO

In FI, the
consumer
always has
the right to
withhold
performance
to the extent
that does not
exceed his
claim on the
basis of the
defect.

Art. 3 directive
1999/44/EC

3. In the first place,
the consumer may
require the seller to
repair the goods or
he may require the
seller to replace
them, in either case
free of charge,
unless this is

In domestic law, is
there a rule whereby if
the consumer

requires repair or
replacement, he
must not be entitled
to seek for other
remedies (except to
withhold
performance)? In this
case, when is he

-In SE, the remedies of
rectification (repair) or
replacement (delivery of
substitute goods) may be
combined with withholding
performance, as well as damages.
If the Buyer rescinds the contract he

is however prohibited from demanding

performance, because that would be
contrary to the purpose of rescinding.

Several MS consider that the

consumer has the right to seek
subsidiary remedies when he
cannot claim the primary
(repair and replacement)
remedies, or when the seller
cannot repair/replace the
goods (mandatory provision).
They do not fix a period at the end
of which the seller will be
considered to have failed: CZ, DE,

355 FR: the right of the consumer to withhold performance is theoretical to the extent that consumer has already paid the price.
3%6 LU: the right of the consumer to withhold performance is theatrical to the extent that consumer has already paid the price.
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impossible or
disproportionate.

A remedy shall be
deemed to be
disproportionate if it
imposes costs on the
seller which, in
comparison with the
alternative remedy,
are unreasonable,
taking into account:
- the value the goods
would have if there
were no lack of
conformity,

- the significance of
the lack of
conformity, and

- whether the
alternative remedy
could be completed
without significant
inconvenience to the
consumer.

entitled to seek for
other remedies? If so,
can such rule be
derogated from by
agreement?

EE, LT, PT, SI

-Many MS consider that, when

the consumer requires repair or
replacement, the seller has a
period during which to perform
accordingly. It is only after this
period, that the consumer could
require other remedies, such as
termination of the contract or a
reduction in price (mandatory
provision)
This period varies according to the
domestic law:

e depends on circumstances:

AT

e reasonable time: BE, FI, HR,
NL, UK

e one month: BG, FR, LU, LV,
SK

e 15days: RO

-In a few MS it is not possible
to cumulate the remedies,
except for claiming damages.
Thus the consumer can claim
damages, even if he has required
repair or replacement: DK, EL, MT.
But he cannot require another
remedy, even after a certain time.

-In FI, the right to claim
damages is always available
when the prerequisites for
damages exist, but for the other
remedies the consumer must wait

175



EUROPEAN COMMISSION

a reasonable time, at the end of
which the seller will be
considered to have failed.

-In HU, the consumer may change
the remedies, but he has to bear
the switching costs, if it is not
caused by a seller’s fault. Thus, if
the seller has not repaired or
replaced the good in an appropriate
period, the consumer can change
the remedy without having to
support any cost. But there is no
fixed period during which the seller
has the possibility to repair or
replace.

-In some MS, there is no
specific provision: CY, IE, IT, PL

Return of replaced item*>*’

Art. 3 directive
1999/44/EC

4. The terms "free of
charge" in
paragraphs 2 and 3
refer to the
necessary costs
incurred to bring the

In domestic law, is
there a rule whereby,
when there was
replacement of the
goods, the seller has
the right to recover

the goods originally
provided? If, so is it

-In FI, it depends on the nature of
the good. If the defective good that
was originally provided will cause
costs for the consumer, then the seller
is obliged to take it back, but if the
consumer can easily get rid of the
defective good, then there is no
obligation for the seller to take it back.

-In most MS the seller has the

right, when he replaces goods,
to recover the goods originally

provided, at his own expense
(mandatory provision): AT, BG,
CY, CZ, DE, DK, IE, EL, ES, FI, FR,
IE, IT, LT, LU’ LV, LU, MT, NL, PL,
RO, SE, SI, UK

357 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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goods into
conformity,
particularly the cost
of postage, labour
and materials.

at his own expense or
at the consumer’s
expense? If so, can
such rule be derogated
from by agreement?

-In some MS, there is no

specific provision: BE, HR, HU,
LU, SK

Nothing is expressly
provided in the
directive about the
costs for the
consumer for the use
of the defective good

But ECJ has decided
that:” Article 3 of
Directive 1999/44 /
EC of the European
Parliament and of
the Council of 25
May 1999 on certain
aspects of the sale
and guarantees of
consumer goods,
must be interpreted
as precluding
national legislation
which allows the
seller, assuming that
he sold goods
affected by a lack of
conformity, to
require the
consumer
compensation for
use of
nonconforming
goods until their

In domestic law, is
there a rule whereby
the consumer has (or
has not) to pay
compensation for

the use he has made

of the defective
goods before
replacing it? If so, can
such rule be derogated
from by agreement?

-In many MS the consumer has
nothing to pay for any use of
the replaced item, in the period

prior to the replacement
(mandatory provision): AT, BG,

Cz, DE, DK, EL, ES, FI, FR, HU, IT,
PL, RO, LT, LU, PL, SK

-A few MS do not contain specific
provision but national reports
consider that under ECJ
decision (ECJ 17 April 2008, case
C-404/06, [2008] ECR, p. I-2685
(Quelle AG)), the consumer has
nothing to pay for any use of the
replaced item, in the period prior to

the replacement: EE, NL

e EE : Estonian courts
interpret Art. 189 para 1 of
the LOA in such way due to
the ECJ case 404/06 Quelle
AG from 18 April 2008.

-_A few MS provide that the
consumer has to pay
compensation for the use he has
made of the defective goods before
replacing it: BE, LV
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replacement by a
new well.” (ECJ] 17
April 2008, case C-
404/06, [2008] ECR, p.
I-2685 (Quelle AG)).

-In one MS, there is not specific
provision but under case law,
the consumer has to pay
compensation for the use he has
made of the defective goods before
replacing it:
e PT: There is not such an
explicit rule in Portuguese
Law. In spite of this, the
courts can come to the
conclusion, supported by
general principles of good
faith (Article 762 nr. 2 CC),
abuse of rights (Article 334
CC) and unjustified
enrichment (Article 473 CC)
that after replacing the
defective good a
compensation is due (see
for this STJ 5.5.2015, Proc.
n® 1725/12.3TBRG.G1.51,
a consumer buys a vehicle,
which is considered a
defective good, giving him
the right to terminate the
contract; the seller is
obliged to receive the
vehicle and to reimburse
the value of it, but the
value is to be calculated as
to the day of the sentence
which does not correspond
to the original value as to
the day of the purchase;
the consumer had to pay
compensation for the use
he has made of the
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defective good
(corresponding to 59,000
km travelled during 3 years
and a half). Also in this
sense STJ 30.9.2010, Proc.
n° 822/06.9TBVCT.G1.51.

-In some MS, there is no
specific provision: CY, HR, MT,

SE, SI, UK

SE: There is no such rule in
the legislation, other than
concerning case where the
Consumer rescinds the
contract. According to
Section 44 of the Consumer
Sales Act, if the purchase is
rescinded, the buyer is
obligated to any return
(Swe: “avkastning”) the
goods have yielded and to
pay a reasonable fee for
other benefits he has had
from the goods. It is
possible that such a rule can
apply ex analogia to cases
where the Consumer returns
a defective good, after
having acquired a non-
defective god through a
replacement according to
the rules of the Consumer
Sales Act. That would seem
to be in line with other
cases of restitution of
Swedish Law. However, the
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legal situation is not clear.

Right to withhold performance®?

There is no specific
provision in the
directive.

In domestic law, is
there a rule
whereby
consumers may
withhold
performance as long
as the trader has
not regularly
performed his own
obligations? If so,
can such rule be
derogated from by
agreement?

=SE provides such a right in the
remedies of the consumer.

-Several MS do not provide
such a right in the remedies of
the buyer: CY, IE, LV

-Many MS do not provide such a

right in the remedies of the buyer.

But, the consumer may withhold
performance, on the basis on the

ordinary law. It is mandatory
provision for B2C contracts: AT,
BE, BG, CZ, DK, EE, EL, ES, FR, HU,
LT, LU, MT, NL, PT, RO, SI, SK

-In some MS, there is no
specific provision: IT, UK

¢ RO: In aB2C contract, a
derogating term would be
considered to be unfair and
repressed by the provisions of
Law 193/2000 on unfair terms
in consumer contracts. As
mentioned in Annex c) of Law
193/2000 on unfair terms, it is
considered unfair a contractual
term “obliging the consumer to
fulfil all his obligations where

3%8 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,

MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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the seller or supplier does not
perform his”.

-Some MS do not provide such a
right in the remedies of the buyer.

But, the consumer may withhold

performance, on the basis on the
ordinary law. However, the

ordinary law is not mandatory on
this point: DE, HR, PL

DE: As long as there is no
obligation to pay in advance,
the buyer has a right to
withhold payment arising from
§ 320 BGB. § 320 BGB can
only be derogated from by
individual agreement.

HR: Pursuant to general rules
on performance from Article
358, paragraph 1 of the COA,
in bilateral contracts, a party is
not obliged to perform the
contract if the other party does
not perform its obligation,
which would entitle a consumer
to withhold his/her
performance until the trader
fulfils its part of a contract. The
rule from Article 358,
paragraph 1 is not of
mandatory nature.

PL : This rule can be derogated
from by agreement

-In FI, the consumer can withhold
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performance as long as the trader has
not performed. The consumer must
not “withhold an amount that
evidently exceeds the claims that he is
entitled to” on the basis of the breach
of contract

There is no specific
provision in the
directive.

In domestic law, is
there a rule whereby
the right to withhold
can be done as a
preventive remedy

when the consumer
must perform prior to
the seller but it is
reasonable to believe
that the seller will not
perform at his term? If
so, can such rule be
derogated from by
agreement?

Many MS provide that the right to
withhold (even if it is based on
ordinary law) can be used as a

preventive remedy.
e It is mandatory provision

for B2C contracts or it can
be derogated but not to the
detriment of the consumer:
AT, BG, CZ, DK, EE, FI, HU, LT,
MT, NL**°, PL, RO, SE, SI

o AT: Even, if the
consumer must perform
prior to the seller, he
may still withhold his
performance pursuant
to § 1052 phrase 2
ABGB if the trader’s
performance is
threatened by his bad
financial circumstances,
unless the consumer
has known or had to
know of those
circumstances. This is
applied analogously
(case-law) when it can

-Some MS do not provide
withholding performance. So it

cannot be preventive: CY, IE, LV,
PT

-Some MS do not provide that
withholding performance is a

preventive remedy for the

buyer:
BE, EL, ES, FR, LU

-Under UK law, there is no such
rule. However, if the seller’s non-
performance amounts to a
repudiatory breach of the contract,
the consumer could accept the
repudiation and bring the contract
to an end.

In some MS, there is no specific
provision: IT

3%9 NL: art. 6:263 BW sets out the following conditions: (1) the performance he withholds, is proportionate to the anticipated non-performance of the seller; (2) the consumer’s
obligation is the direct counter-obligation of the seller’s obligation; (3) the consumer was informed of the circumstances that give rise to the fear that the seller will not perform his
obligation after the contract was concluded
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be presumed the other
party won't fulfil their
obligation
o RO: A derogating term
would be considered as
unfair
-Such a rule can be find in the
ordinary law on a few MS, but the
ordinary law on the MS is not
mandatory on this point: DE, HR

-Under SK law: there is a special rule
towards the selling action regulated in
Section 12 (2) ActPCDDS according to
which, during sales events or before
the deadline for withdrawal period it
is prohibited to require or accept from
the consumer transactions
constituting price of the goods or
service or part thereof; the same
applies in the case of advance
payment linked to the reimbursement
rates for goods or services or a charge
associated with the procurement or
supply of goods or services provided.
Seller shall not encourage the
consumer for the performance
according to the first sentence. It is

a mandatory provision.
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There is no specific
provision in the
directive.

In domestic law, is
there a mandatory rule
which provides cases
where this preventive
withholding can only

be partial?

-Many MS provide that this right
(even if it is based on ordinary

law) can be used as a partial
remedy: AT, BG, DK, EE, EL, ES, FI,
FR, HU, LT, LU, NL, RO, SK

-Some MS do not allow this
right (even if it is based on
ordinary law) to be used as a
partial remedy: BE, CZ, MT, PT

-Several MS do not provide
such a right in the remedies of
the buyer: CY, IE, LV,

In a few MS, it is not provided
that withholding performance
can be partial. So, the solution
is uncertain.
DE, HR, SE, SI

e SE: There is no explicit rule
about anticipated partial
breaches. The following
would only be relevant in
cases of B2C Sales of goods
agreement, where the
parties have agreed on
payment in advance, and
successive delivery. It does
not seem unlikely that a
judge faced with such a
case would apply Sections
43 and 61 of the Sales of
Goods Act ex analogia,
resulting in a right for the
consumer/buyer to
preventively withhold
payment for a future
delivery, where it is evident
after the purchase that the
seller’s conduct or financial
circumstances are such that
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there are strong grounds for
for believing that he will not
meet a substantial part of
his obligations. The buyer
may then, for his part,
suspend completion and
withhold performance (i.e.)
payment, for the future
delivery in question.

=-In PL, the partial remedy is
provided, but in favour of the
seller. If the buyer delays the
payment or if, given the buyer’s
financial condition, it is doubtful
that the price for any part of any
items that are to be supplied later
will be paid on time, the seller may
refrain from supplying further
items sold.

In some MS, there is no specific
provision: IT, UK

Art. 3 directive
1999/44/EC

5. The consumer may
require an
appropriate
reduction of the
price or have the
contract rescinded:
- if the consumer is
entitled to neither
repair nor
replacement, or

In domestic law, is
there a rule whereby
the consumer may
terminate the
contract without
going to justice in
case of non-
performance by the
trader? Should this
non-performance
respect some
conditions (not

Regardless of the possible
hierarchy of remedies
mentioned above, all MS
consider that the consumer can
terminate the contract by
notice, without having to refer
to a court: AT, BE, BG, CY, CZ,
DE, DK, EE, EL, ES, FI, FR, HR, HU,
IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SI, SK, UK

e AT: Termination of the
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- if the seller has not
completed the
remedy within a
reasonable time, or
- if the seller has not
completed the
remedy without
significant
inconvenience to the
consumer

essential, substantial)?
If so, can such rule be
derogated from by
agreement?

contract is possible when
the requirements described
above are met (no
repair/replacement,
significant defect). It must
be asserted before court
(the same applies to a claim
for reduction of the price)
(cf. Zéchling-Jud in
Kletecka/Schauer, ABGB-
ON'°2§ 932 mn. 41).
Concerning cases where no
performance is rendered at
all, cancellation of the
contract is possible, if the
trader is at fault or
accountable for this
impossibility (§ 920 ABGB).
In this case (the same
applies in case of default)
going to court is not
required for the cancellation
to take effect (cf. Gruber in
Kletecka/Schauer, ABGB-
ON'°2§ 918 mn. 25). If the
performance becomes
impossible by chance
however, even a declaration
is not needed since the
contract ‘collapses’.
Concerning the
requirements, they cannot
be derogated from in case
of warranty to the detriment
of a consumer (§ 9 (1)
KSchG). In case of non-
performance as mentioned
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secondly, the complete
elimination of the right to
cancel the contract under §
920 ABGB is considered as
unfair; the same applies,
when disproportionate legal
positions are created. An
extension of this right is
possible, when individually
negotiated (§ 6 (2) no. 1
KSchG). For details on all of
this cf. Gruber in
Kletecka/Schauer, ABGB-
ON'°2§ 918 mn. 44 ff.)
Concerning the forms of
assertion, they cannot be
derogated from by
agreement; however, the
problem will not arise when
consensus can be achieved
before. Possible would be to
agree on arbitration for such
a case, which would
however need to be
individually negotiated in
B2C (§ 6 (2) no. 7 KSchG).
BE: Termination of the
contract without judicial
intervention is possible in
Belgian common law in
bilateral contracts when:
Serious breach of contract;
Judicial intervention has no
sense because of the
urgency or the loss of trust
and;

The debtor is notified and
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he knows about the fact
that the creditor (consumer)
wants to terminate the
contract (and has given the
reasons why). The
termination without judicial
intervention needs to be
considered as an exception.
ES: consumer contracts can
be terminated out of courts
—it is usual in some
contracts economically not
very important- and,
certainly, commercial
guarantee may also
recognise this possibility.
For hidden defects (in sales
other than consumer sales),
art. 1486 SpCC remains
silent on this point.

FR: French law does not
expressly allow the
consumer to terminate the
contract without going to
justice in case of non-
performance. But case law
allow the consumer to
terminate the contract
without going to justice in
case of serious non-
performance
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Art. 3 directive
1999/44/EC

5. The consumer may
require an
appropriate
reduction of the
price or have the
contract rescinded:

- if the consumer is
entitled to neither
repair nor
replacement, or

- if the seller has not
completed the
remedy within a
reasonable time, or
- if the seller has not
completed the
remedy without
significant
inconvenience to the
consumer.

In domestic law, is
there a rule whereby
the consumer may
seek for judicial
termination of the
contract in case of
non-performance by
the seller? If so, can
such rule be derogated
from by agreement?

-Regardless of the possible
general hierarchy of remedies
mentioned above, which exists

in most MS, corresponding rule

exist in most domestic law

360,

AT (see just above), BG, CY, EL,
ES, FI, FR, IE, IT, LT, LU, LV, NL,
PL, PT, RO, SE, SI, SK, UK

In most of these MS, this rule is

a general contract rule which is

not intended for consumer

AT: In every contract with
mutual obligations, there is
included an implied
termination clause (article
1184 C.C.). There are
several conditions:
Reciprocal agreement,
Formal notification of the
party who does not fulfil its
obligations, Serious
shortcoming. The judge will
first investigate if the

execution in kind is possible.

BE: In every contract with
mutual obligations, there is
included an implied
termination clause (article
1184 C.C.). Termination of
the contract without judicial
intervention is possible, but
needs to be considered as
an exception.

380 The answers of the MS show that there is no precedence between termination without going to court and judicial termination, when the both are admitted.
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BG: Generally, the
consumer does not need to
seek for judicial termination
of the contract (Art. 114
CPA). However, it is
admissible in case of a
dispute, for example if the
trader claims that the
contract is not terminated or
that the contract cannot be
terminated, the consumer to
seek confirmation from the
court that the contract has
been terminated. These
rules cannot be
derogated from by
agreement.

CY: This is always an option
since the aggrieved party
will never be denied the
right to resort to justice.
DK: either party may call on
a court to determine the
termination under the
general provisions of the
Procedural Code.
Derogation from access
to the courts would most
likely be considered an
unfair term under Section
36 of the Act on Contracts.
EL: Article 542 of the Greek
Civil Code provides that
“The Court may, although a
purchaser has instituted
legal proceedings for rescind
of the sale, only decide a
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reduction of price or
replacement of the thing, if
in the circumstances the
Court considers that a
rescind is not justified.”.
ES: : in general contract
law, art. 1124 SpCC allows
the Court to terminate the
contract in case of non-
performance.

FI: In Finnish law, a court
can also confirm that a
party has the right to
terminate a contract. There
is, however, no specific
remedy called “judicial
termination”.

FR: In every contract with
mutual obligations, there is
included an implied
termination clause (article
1184 C.C.). FR provides also
a provision which is aimed
to protect consumers.
Article L. 211-10 paragraph
3 of consumer code®®!. It
cannot be derogated
from by agreement (Art.
L. 211-17).

HU: Section 6:214 of the
Civil code: [Termination by
court order] : These

361 FR: « If repair and replacement, are impossible, the buyer can make good and get refund the price or keep the good and get to some of the price.

The same option is open to him:

1. If the requested solution, proposed or agreed under article L. 211-9 can be implemented within the period of one month following the claim by the buyer;

2. Or if that solution cannot be without great inconvenience to it given the nature of the property and use that research.
The resolution of the sale cannot however be imposed if the lack of conformity is minor.
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provisions shall apply
mutatis mutandis if the
contract is terminated by
court order.

IE: The non-performance
must amount to a
fundamental breach of the
contract, or repudiatory
breach of the contract, or
breach of a condition in a
contract for the sale of
goods or supply of services.
LT: Article 6.2282(2) of the
Civil Code: The consumer
whose rights have been
violated by the entrepreneur
shall be entitled, in
accordance with the
procedure established by
laws, to seek redress by
applying to consumer
protection authorities or
court.

PL: the consumer may
terminate the contract
basing on general
contractual responsibility
rules but only in particular
situations - there in no
general termination clause.
The party to the contract
(not only the consumer)
may terminate the contract
in case of impossibility and
in case of default.

PT: it is admitted for civil
contracts (J. Branddo
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Proenca, A Resolugéo do
Contrato no Direito Civil,
Coimbra: Coimbra Editora,
1996, p. 154-155), the
consumer is free to seek for
judicial termination of the
contract in the case of non-
performance by the trader
RO: the rule allowing the
buyer to seek for judicial
termination of the contract
in case of non-performance
by the trader is not
specific to B2C contracts
only, as it is a general rule
applicable to contracts
generally.

SE: There are no special
rules for the current B2C
cases, instead they fall
under general rules of civil
procedure.

SK: there is a general
provision in Section 507
(1) CC, according which
unless the defect can be
rectified and unless the
thing can be used due to
this defect in the agreed
way or properly, the
transferee may demand
cancellation of the
agreement. Otherwise, the
transferee may demand
either an adequate discount
from the price or a
rectification or
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supplementing of what is
missing. In the practise, this

right of transferee is
performed directly without
bringing a claim to the court
to decide of contact
cancellation ’s.

e UK: There is no need to
seek court approval for any
of the remedies, although a
consumer can obviously
bring an action before a
court to enforce his rights if
a trader refuses to comply.

-Some domestic law do not
contain such a rule: CZ, DE, EE,
HR

Art. 3 directive
1999/44/EC

6. The consumer is
not entitled to have
the contract
rescinded if the lack
of conformity is
minor.

In domestic law, for
what kinds of lack of

-In some MS the law makes no
mention of types of lack of

conformity ("minor"
or only
"insignificant"

termination are
excluded?

conformity which may be
excluded: BE, EE, LV, UK

Then, they are more protective

than the directive.

-In some MS termination is not
available for minor lack of
conformity (CZ, FR, HU, IE, FI,
LT, LU, NL, PL, RO), or for
insignificant defect ( AT, BG, CY,
DE, DK, EL, ES, HR, IT, MT, PT,
SI).

Maybe because of the translation
issues, 'minor' means the same as
'insignificant'.

-Under SE law, a defect must be

substantial (Swe: “vasentlig"),

for the Consumer to have the right
to rescind the contract.

-In SK, the distinction is based on
the criterion of defect that may be
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rectified or may be not rectified,
(or more defects or a recurrent
defect).

Termination for delay in delivery>®’

There is no specific
provision in the
directive.

In domestic law, is
there a rule which
provides what are
the conditions to
terminate a contract
in a case of delay in
delivery? If so, can
such rule be derogated
from by agreement?

In domestic law, is
there a rule which
provides, if the
consumer gives
additional period of
time for
performance and the
seller does not perform
within that period, that
the consumer can
terminate the
contract? Should the

-In some MS, the law does not
mention such an additional
period: IE, CY, MT

e In IE, the law doesn’t
provide such a rule, but only
states that “(2) Where
under the contract of sale
the seller is bound to send
the goods to the buyer, but
no time for sending them is
fixed, the seller is bound to
send them within a
reasonable time.” (“Section
29(2) of the Sale of Goods
Act, 1893 )

-In several MS the law provides
that the consumer has the
right, but not the duty, to give
to the seller an additional
period: FL, HU, LT, RO, SE, UK

362 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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deadline was
reasonable? If so, can
such rule be derogated
from by agreement?

In several MS a reasonable

additional period must be given

to the seller. It is a mandatory

rule: AT, BE, EE, LU, NL, PL

e AT: An extension is possible

where individually
negotiated; restrictions
must not lead to
disproportions)

-In several MS a reasonable
additional period must be given
to the seller when the delay is
not fundamental. BG, CZ, DK, SI,
SK.

-Several MS distinquish
between the case where the

delay is fundamental for the
buyer (who can terminate the
contract immediately, without
giving the seller an additional
period),_ and the case where the
delay is not fundamental, and
the buyer has to give the seller an
additional period before
terminating : DE, HR

-Several MS have no other
answer than that which

concerns the implementation of
the article 18 of the Consumer

Rights Directive 2011 /83/EU.
Therefore, it is not relevant: ES,
FR, IT, LV, PT
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-In FI, there is no obligation for
the consumer to give the seller an
additional period; but even if he or
she does not give the seller such
an additional period, the consumer
must wait an additional reasonable
period after delay.

Termination for anticipated non-performance

There is no specific
provision in the
directive.

In domestic law, is -Some MS have such a rule which
there a rule whereby provides that the buyer may

the buyer may terminate the contract before
terminate the performance is due, if the seller
contract before has declared, or it is otherwise
performance is due clear, that there will be a non-

if the seller has performance, and it cannot be
declared, or it is derogated from by agreement: AT,
otherwise clear, that BG, CY, CZ, DE, EE, EL, ES, FI, HR,
there will be a non- HU, IE, IT, LT, MT, NL, PL, PT, RO, SE,

In some MS, such a provision
does not exist: BE, DK, FR, LU,
LV, SK
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performance? If so,
can such rule be
derogated from by
agreement?

SI, UK

e In one MS, those rules are

specifically intended for
consumer protection: IT

o

IT: According to art. 61,
§ 5, and § 4 let. a), It.
Cons. Code, the
consumer may refuse to
admit a supplementary
deadline for
performance, and
he/she may terminate
the contract
immediately if the seller
has expressly declared
that he/she shall not
deliver the goods. These
provisions are
mandatory in
compliance with art. 66-
ter It. Cons. Code, and
therefore they cannot
be derogated from by
agreement.

¢ In some MS, these rules are

general contract rules : AT,
BG, CY, CZ, DE, EL, ES, HR,

HU, IE, LT, PT, RO, SE, SI,

UK :

o

AT: § 919 ABGB states
that if a fixed date or
period is specified for
the performance of a
contract, and the failure
thereof would five rise
to rescission, the party
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entitled to such
rescission must, if he
insists upon the
performance of the
contract, notify the
defaulting party of his
decision immediately
after the time for
performance has ended;
if no such notice is
given, performance
cannot thereafter be
required. The same rule
applies even if the
nature or purpose of the
contract, as known by
the defaulting party,
clearly indicates that
delayed or further
performance is of no
interest to the other
party. Derogating
from this would be
considered as unfair
since no factual
reason exists for
binding the other in
such a situation.

BG: There is no special
regulation in the CPA.
Therefore, the general
rules apply (Art. 89
OCA). The consumer
may terminate the
contract before the
performance is due if it
is clear that the

199



EUROPEAN COMMISSION

performance is no
longer possible.

CY: A renunciation of
the contract that is a
complete refusal to
perform it by one party
before the time of
performance arrives
does not amount, by
itself, to a breach of
contract, but a party
may rely on it and treat
such behaviour as a
rescission of the
contract, giving rise to a
right of action

EL: Article 385 of the
Greek Civil Code states
that it shall not be
required to set a time
period for the debtor
placed under notice to
furnish his performance:
1. if it appears from the
whole attitude of the
debtor that such step
would serve no useful
purpose. 2. if after
having placed the
debtor under notice to
no avail the creditor has
no interest in the
performance of the
contract.

ES: In general contract
law, case law accepts
anticipatory breach
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o

o

when the debtor
declares that he/she will
not perform (SSCJ
20.3.2010).

IE: the general case-
law in Irish contract law
recognises the concept
of “anticipatory breach”
which would entitle the
innocent party to
rescind the contract.
The Innocent party
must show that the
other party acted in
such a way so as to
provide a clear and
absolute intention that it
would not perform its
obligations, and that the
words or conduct of the
party would be clear
and absolute to a
reasonable person
taking into consideration
all of the circumstances
at the time of
termination. In addition
to this, the innocent
party must have a
subjective belief that
the other party will
breach the contract

PT: this hypothesis is
clearly admitted by the
case-law

UK: There are general
rules at common law on
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repudiatory breaches,
and these apply. More
specifically, if a trader
has refused to deliver
goods, then the
consumer can terminate
the contract: s.28(6)(a)
CRA 2015

In some MS, these rules are

general contract rules but it

is especially provided that

those contract rules apply
also to consumers: EE, FI,

NL

@)

EE: Under the Art. 117
para 1 of the LOA, the
buyer may terminate
the contract before
performance is due if
the seller has declared,
or it is otherwise clear,
that there will be a non-
performance. Such rule
cannot be derogated
from by agreement in
detriment to the
consumer (Art. 237
para 1 of the LOA).
FI: The Sale of Goods
Act (355/1987) Section
62, which is applied also
to consumer sales
according to CPA
(38/1978) Chapter 5
Section 29, gives the
consumer a right to
terminate the contract
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in a situation of
anticipated non-
performance. Section 62
of the Sale of Goods Act
provides that if it
becomes clear that a
breach of contract
entitling a party to
avoidance will take
place, that party may
declare the contract
avoided even prior to
the date of
performance. The said
rule cannot be
derogated from by
agreement to the
detriment of a
consumer.

o NL: art. 6:80, para. 1,
BW, which sets out the
following conditions :
(a) if is clear that
performance without
breach is impossible;
(b) if the seller has
indicated that he will
breach his obligation
under the contract ; or
c) the buyer has good
reasons to fear that the
seller will breach his
obligation under the
contract on the basis of
circumstances the buyer
became aware of after
the contract was
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concluded, the buyer
subsequently has
informed thereof and
the seller did not
declare his willingness
(and ability) to perform
as agreed within a
reasonable period set by
the buyer in his notice
to the seller. The parties
may not derogate from
these rules to the
detriment of the
consumer, cf. Article
7:6(1) BW.

Scope of right to terminate partial termination*®*

363 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws

((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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There is no specific
provision in the
directive.

In domestic law, is
there a rule which
provides what are
the conditions to
termination and not
termination of the
contract as a whole
in case of non-
performance by the
seller? Is the
divisibility of the
seller's obligations
such a condition? If so,
can such rule be
derogated from by
agreement?

In domestic law, is
there a rule whereby
there are cases
where the partial
non-performance of
a divisible obligation

is such as to justify
termination of the

contract as a whole?
If so, can such rule be

In NL, divisibility of the seller’'s
obligation is not a condition.

Partial termination may be

justified where termination of the
contract as a whole is not justified

given:
e the specific nature of the non-
performance
e or the gravity thereof
¢ and the consequences that
termination of the contract as a
whole would have for the seller

In many MS there is a principle
that the termination can be partial
only if the non-performed
obligations are divisible: AT, CZ,
DE, EE, EL, ES, FI, FR, HR, HU, IE,
LT,MT, PL, PT, RO, SE, SI, SK, FI%,
UK

But, for some of those MS, it is not
the only condition:

e For some MS, the idea is,
not to oblige the consumer
to accept partial
performance, if he cannot
be expected to accept that,
or if it has no interest in the
partial performance (DE, HR,
HU)

e For other MS, the idea is, not
to oblige the consumer to

accept partial performance,

In some MS, partial termination
is not requlated: BG, BE, DK, IT,

LV

In some MS, partial termination
is not recognised: CY3°, LU.

384 FI: the consumer has the right to terminate the contract as a whole if, by reason of the interdependence of the different parts, the consumer would suffer substantial

detriment if the termination were only partial.
386 Cy: if part of the contract is not performed in relation to the delivery of the goods, then the only remedy for the consumer is the right to compensation.
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derogated from by
agreement?

if he would suffer material
inconvenience by being
obliged to accept partial
performance (EL, SE)

For other MS, the idea is, not
to oblige the consumer to
accept partial

performance, , if it would
be damaging to separate
the goods (SI).

For some of them,
termination can be partial
when the consumer chooses
partial termination: AT (the
divisibility of the obligations is
to be judged by the parties’
intent), CZ, LT, PL, PT>®, RO,
SK

385 PT: there is an alternative for the creditor “to choose between unilaterally terminating the transaction or demanding provision of what is possible”.
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There is no specific
provision in the
directive.

In domestic law, is
there a rule which
provides what are the
conditions to justify
termination of the
contract as a whole, in
case of non-
performance breach of
an indivisible
obligation of the
seller? If so, can such
rule be derogated from
by agreement?

-In AT, if the obligation is indivisible,
the buyer may terminate the contract
as a whole after granting an additional
reasonable period.

In NL, if the obligation is indivisible,
the buyer may terminate the contract
as a whole if partial termination is
unjustified, given:
e the specific nature of the non-
performance
e or the gravity thereof
¢ and the consequences that
termination of the contract as a
whole would have for the
seller .

In several MS it depends on
whether the non-performance is
significant (DK, EE, HR, FI, IE, LU,
MT, SE,)

-In several MS it depends on

whether the creditor (here the

buyer) has an interest in partial
performance: DE, HU, PL*¢, EL, SI

In RO, partial termination is
possible only when the obligations
are divisible. Then, where obligations
are indivisible, the buyer can
terminate the whole contract without

In some MS, this is not
requlated: BE, BG®®%, ES, FR, IT

367 pL: The party may rescind the entire contract if partial performance is meaningless due to the nature of the obligation, or due to the purpose of the contract intended by that party,

which was known to the defaulting party.
368 BG: There is no special regulation in the CPA. Therefore, the general contract rules of OCA may apply and the consumer is not obliged and cannot be obliged to accept partial
performance, so the divisibility of the seller’s obligations should not prevent the termination of the contract by the consumer in case of partial performance.
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other conditions.

In LT, the right to terminate the
whole contract is an unconditional
right of the consumer,_but the

principles of good faith,
reasonableness and

proportionality are also applied.

In PT, there is an alternative for
the creditor “'to choose between
unilaterally terminating the
transaction or demanding
provision of what is possible”

-In CY, Sales of Goods Law
10(I)/1994- Article 38 provides
“Unless otherwise agreed, the buyer of
the goods is not obliged to accept
their partial delivery” and aarticle 13
provides: “contractual clauses or
agreements which are entered into
with the seller prior to his/her
knowledge for lack of conformity, and
which, directly or indirectly, impede or
limit the rights which are provided by
the respective Legislation, do not bind
the consumer.”

-in CZ, Section 2004 of the Czech
Civil Code provides : (1) Upon
withdrawal from the contract, the
obligation is extinguished from the
beginning.

(2) If a debtor provides a partial
performance, the creditor may
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withdraw from the contract only in
respect of the nondischarged part of
the performance. However, if a partial
performance is irrelevant for the
creditor, the creditor may withdraw
from the contract in respect of the
whole performance.

-In RO: there are general provisions
(not particularly using the term
“indivisible obligations” of the seller),
that enumerate the cases in which the
termination of the contract as a whole
is justified by the seller’'s conduct in
breach of an contractual obligation:

a) whenever the utility of the
performance ceased within a certain
period of time or the immediate
performance was urgently due;

b) whenever the debtor
intentionally made the performance
impossible by his actions;

c) whenever the debtor has
manifested obvious refuse to perform
or when the debtor repeatedly refuses
or neglects to perform for an
obligation implying repetitive
performance;

d) whenever the non-
performance concern the duty to pay
a sum, contracted in the exercise of a
business;

e) whenever the obligation
was borne from an extra contractual
illicit conduct.

-In SK: Under Section 575 (3) CC if
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there is a partial impossibility of
performance the creditor may
terminate the contract as a whole. The
provision is general but in B2C
relations it may be interpreted as
mandatory one provided that it
entitles the consumer to terminate.
Section 575 (3) CC : 3) If the
impossibility concerns only a part of
the performance, the duty shall
become extinct only as for this part;
however, the creditor may withdraw
from the agreement as for the rest of
performance. However, if it follows
from the nature of the agreement or
from the purpose of the performance
that was known to the debtor at the
moment of conclusion of the
agreement that performance of the
rest has no economic relevance for the
creditor, the obligation shall become
extinct in the whole extent unless the
creditor notifies the debtor without
undue delay after he learned of the
impossibility of the part of
performance that he insists on the
rest of the performance.

-In UK: There is a general right of
rejection, but exercisable only for a
short period.

Termination means
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Art. 3 §5 directive
1999/44/EC (see

above)

What are the means of
the consumer to
terminate the
contract? Can such
means be excluded

by contract?

In domestic law, is
there a rule whereby
the seller cannot fix
formal requirements to
be met? If so, can
such rule be derogated
from by agreement?

-In most MS, termination without
going to court is possible (see
above) and_no form or very

simple forms must be kept.
Except in AT, ES, IE, these are

mandatory provisions: AT, BE,
CY, DK, EE, ES, FI, FR, HR, HU, IT,
LT, LU, NL, PT, SE, SI, UK
The MS mention:
e A clear notice of the
intention to terminate:
CY, DK, EE, FI (oral
termination is possible), FR,
HU, IT, SE, UK
e Ordinary declaration: SI
¢ Unilateral statement: HR
e Prior notice of
dissolution: LT>%°
e a formal notice ("mise en
demeure”) to perform
before making a judicial
claim. Although case law
admits unilateral
termination without notice
in case of emergency: LU,
FR
e Written declaration: NL
e extrajudicial notice to
the other party: PT.

-Under RO law, three means

369 | T: Article 6.218 of the Civil Code: On the grounds set out in Article 6.217 of this Code, the aggrieved party may dissolve the contract unilaterally without going to a court. The
party shall be bound to give the other party a prior notice of dissolution within the time limit set in the contract or, if none set in the contract, within thirty days before the effective

date.
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can be used:

o a given notice of
unilateral termination
without an additional
time for performance,
based on a resolution
clause

o a given notice of
unilateral termination
setting an additional
time for performance

o judicial termination
based on an action in a
court of law.

-Fixing of formal requirements
would be considered as unfair
condition: FR, HU, LT, LU, RO

But some MS do not provide
that the seller cannot fix formal
requirements to be met: BE, HR,
IT

-In a few MS, the formal

requirements are set in the law.
These rules cannot be

derogated from by agreement
to the detriment of the
consumer: BG, DE, LV

Under CZ law: the formal
requirements are set in the law
or are stipulated by the
parties .
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Right to reduce the price®”°

Art. 3 directive
1999/44/EC

5. The consumer may
require an
appropriate
reduction of the
price or have the
contract rescinded:

- if the consumer is
entitled to neither
repair nor
replacement, or

- if the seller has not
completed the
remedy within a
reasonable time, or
- if the seller has not
completed the
remedy without
significant
inconvenience to the
consumer

In domestic law, is
there a rule whereby
the consumer who
suffers a partial non-
performance, may
require a reduction

of _the price if he
accepts this

performance? If so,
can such rule be
derogated from by
agreement?

In all the MS the consumer has
the right to require a reduction
of the price, when accepting
non-performance: AT, BE, BG,
CY, CZ, DE, DK, EL, ES, FI, FR, HR,
IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SI, SK, UK

There is no specific
provision in the
directive.

In domestic law, is
there a rule whereby,
if the buyer may
reduce the price, he is

In many MS, when the consumer
reduces the price he is entitled to

recover the excess already paid to

the seller: AT, BE, BG, CY, CZ, DE,

entitled to recover

the excess already
paid from the seller?

If so, can such rule be

DK, EL, ES, FI, FR (general contract
law), HR, IE, IT, LT, LU, MT, NL, PT,
RO, SE, SI, SK, UK

One MS do not specify that the
consumer is entitled to recover

the excess already paid from
the seller: LV

370 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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derogated from by
agreement?

In domestic law, is
there a rule which
provides, if the buyer
may reduce the price,
how much is the
reduction? If so, can
such rule be derogated
from by agreement?

Several MS do not specify the
amount of the reduction: BG, EL,

For other MS, it should be an
adequate amount with regard to
the extent and nature of the
defect (CZ), or an appropriate
amount (DK, CY, MT, UK).

-The price can be reduced in
proportion to the difference in
value between the good in defect-
free condition and the real value
at the time of the conclusion of
the contract: DE, ES, SE

In some MS, it should be a
reasonable amount, with a special
method of calculation (AT?*"!), or it
should be proportionate to the
decrease in the value of the good
(EE, HR, HU, FI, SI, PL) or to the
lack of conformity (NL, LU, RO)

-Under PT law, 1. If the sale is
limited to part of the object, (...) the
price relating to the valid part of the
contract is the one that figures
therein, if it has been listed as a part
of the overall price. 2. If it has not
been listed, the reduction is made by
means of an appraisal.

The appraisal or evaluation can be

371 AT: There is a special method of calculation called 'relative calculation method’, by which the ratio between reduced price and reduced value must equal the ratio between original

price and original value (of the performance if it were flawless).
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extrajudicial or judicial, in the sense
that if the parties do not agree with an
extrajudicial evaluation it will be
evaluated in the court (cfr. Pires de
Lima and Antunes Varela, Cédigo Civil
anotado, vol. 1I, 4" ed., reprint,
Coimbra 2010, note 2 under Article
884, p. 176; Neto, Codigo Civil
anotado, 18" ed., Lisbon 2013, note 3
under Article 884, p. 881). This rule
cannot be derogated by agreement.

There is no specific
provision in the
directive.

In domestic law, is
there a rule which
provides, if the buyer
has the right to require
a reduction of the
price, is he also
entitled to recover
damages for the loss
thereby
compensated? If so,
can such rule be
derogated from by
agreement?

Many MS provide that if the buyer
has the right to require a
reduction of the price, he is also
entitled to recover damages for
the loss thereby compensated: ES,
IT

e ES: Price reduction could be
encompassed in the remedy
that consists on damages. In
any case, art. 117.2 RCPA
expressly states that damages
can always be combined with
other remedies.

o IT: Damages can be claimed
under two cases:

o To compensate the
reduction of value of
defective goods.
Should this situation
occur, the Italian
scholarship proposes
two different
solutions: damages
can be claimed

-The consumer cannot also
claim damages for the loss

thereby compensated: AT, CY,
HU, RO
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together with any of
the remedies listed
in art. 130 It. Cons.
Code; or they can be
claimed only
together with
reduction of price or
rescission of the
contract.

o To compensate any
other loss deriving
from the defective
goods. Should this
situation occur,
damages can be
claimed whatever
the remedy
triggered under art.
130 It. cons.code.
Liability for losses
derived from
defective goods shall
be charged to the
seller, unless he/she
proves the innocent
breach in compliance
with the general
rules on contractual
liability (art. 1218 It.
civil code). If
damages deriving
from defective goods
concern other goods
or consumer’s
health, then arts.
114-127 It. Cons.
Code on products’
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liability would apply.

=In LU, article L. 212-5 (2) last al.
provides that "The professional is also
required for all damages to the
consumer”, As a result,_the
consumer can always ask for
damages if he has suffered injury
which is not fully compensated by
other remedies provided in for
lack of conformity.

-The consumer can claim damages
for any further loss suffered: AT,
BG, CY, CZ, DK, DE*’2, EE3"3, EL3"%, FI,
HR, HU, LT, LU, LV, MT, NL, RO, SE,
SI, SK, UK
e InLT, Article 6.363 (9) of Civil
Code states that “5. In all
cases the buyer shall be
entitled to be reimbursed for
the losses sustained due to the
sale of a thing of improper
quality. Defects removal costs
will be also considered as
losses if the seller has failed to
remove them within a
reasonable time and such
defects were removed by the
buyer or by third parties used

372 DE: the right to damages in Section 80 of the Sale of Goods Act is independent of the other remedies in Section 78.1, which include repair, replacement, reduction and termination.
However, from a logical point of view, a reduction in price may have an impact on the possible claim for damages.

373 EE: There is a general rule that reduction of the price will cover all losses. However, court practice accepted claim for damages which are not covered by price reduction. Such rule
cannot be derogated from by agreement in detriment to the consumer (Art. 237 para 1 of the LOA).

374 EL: article 543 of the Greek Civil Code: “If at the time the risk passes to the buyer the agreed quality is lacking, the buyer has the right, instead of the rights of article 540, to
demand compensation for non-performance of the contract or accumulative with these rights, to demand compensation for the damage not covered from their action. The same
applies also in case of provision of defected product due to the seller’s fault.”.
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by the buyer”.

=In PT, Article 802, nr. 1 CC provides
that the counter performance of the
creditor can be reduced (as it in the
case of reduction of price). This
provision makes clear that the creditor
retains the right to be compensated.

Other mandatory
rules

In some MS, there are other
mandatory rules:

e AT: Pursuantto §9b (1)
KSchG, the trader must advise
the consumer of these
statutory provisions and point
out that they are not restricted
by the contractual guaranty.
The last phrase of this
paragraph declares the
statements made in the written
guaranty binding as well as the
statements made in
advertisements about it. The
trader must provide certain
information in the written
guaranty, such as name and
address of the guarantor and
contents and duration of the
guaranty in a simple and
intelligible manner (§ 9b (2)
KSchG). On demand, the
consumer must also receive
the guaranty in written form or
on another durable medium (§
9b (3) KSchG). A violence of
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any of these obligations does
not impair the validity of the
guaranty and entitles the
consumer to claim any damage
thereby caused (§ 9b (4)
KSchG). § 9b KSchG cannot be
derogated from (§ 2 (2)
KSchG). § 8 KSchG deals with
how repair and replacement
are to be executed. § 8 (1)
KSchG provides that repair and
replacement must be
performed at the place the
object was delivered or to
which it was send (inside
Austria) or at which the object
usually is (given this is inside
Austria and not surprising for
the trader and sending it is
practicable) § 8 (2) KSchG
provides that the trader may, if
practicable demand that the
consumer sends him the
object. The trader must bear
the risk. § 8 (3) KSchG
provides that the trader must
bear all necessary costs or
repair and replacement. § 8
KSchG cannot be derogated
from (§ 2 (2) KSchG).

BE: Articles 1649c - f contains
provisions elucidating the
rights of consumers in the
event of non-conformity by the
seller/supplier

CZ; Section 2002 of the civil
code states that if a party
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fundamentally breaches a
contract, the other party may
withdraw from the contract
without undue delay. A
fundamental breach means
such a breach of which the
breaching party, at the
conclusion of the contract,
knew or should have known
that the other party would not
have concluded the contract
had it foreseen such a breach;
in other cases, a breach is
presumed not to be of a
fundamental nature.

A party may withdraw from a
contract without undue delay
after the conduct of the
other party undoubtedly
indicates that the party is
about to commit a
fundamental breach of
contract and fails to provide a
reasonable security after being
requested to do so by the
obligee.

DE: The general rules that
could come into consideration,
i.e. rules concerning the
avoidance for mistake (§§ 119
et seq. BGB), and culpa in
contrahendo (8§ 311 (2), 241
(2) BGB, are generally
precluded as the legal
guarantee rules in sales law
take priority if their scope of
applicability takes effect.
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EE: Under Estonian law the
seller is also deemed to be in
fundamental breach of a
contract of sale if, inter alia,
the repair or substitution of a
thing is not possible or fails, or
if the seller refuses to repair or
substitute a thing without good
reason or fails to repair or
substitute a thing within a
reasonable period of time after
the seller is notified of the lack
of conformity (Art. 223 para 1
of the LOA).In the event of
consumer sale, any
unreasonable inconvenience
caused to the purchaser by the
repair or substitution of a thing
is also deemed to be a
fundamental breach of contract
by the seller (Art. 223 para 2
of the LOA). In both cases the
consumer is not required to
determine an additional term
and has the right, inter alia, to
terminate the contract (Art.
223 para 3 of the LOA). The
consumer may also claim
compensation from the seller
for such damage as is caused
due to use of the thing for
purposes other than those
intended if the damage arises
from the seller providing
insufficient information to the
consumer, and compensation
for damage which is caused to
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the thing due to the lack of
conformity thereof (Art. 225 of
the LOA).

ES: When the seller does not
deliver, consumers can
terminate the contract. As a
result of termination, art.
66bis, 3 (for sales law, B2C)
and art. 110 (for distance
sales, B2C) RCPA entitles
consumers to recover the sums
paid as soon as possible (a
maximum period of 30 days is
fixed for distance sales). In the
event that the seller does not
make this payment without
undue delay (or within the
legal stated period), consumers
can claim the double of the
sum owed, besides having the
right to be compensated for
damages, where these exceed
that amount

FI: CPA (38/1978) Chapter 5
Section 14 provides rules with
respect to defectiveness of
goods that have been sold
subject to an “as is" clause or a
similar general reservation and
to the rights of consumer
thereof. The said provision
cannot be derogated from by
agreement to the detriment of
a consumer.

FR: Article L211-13 of the
Consumer code states that the
provisions of the present
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section do not deprive the
buyer of the right to bring an
action on account of latent
defects as provided for in
Articles 1641 to 1649 of the
Civil Code or any other action
of a contractual or extra
contractual nature to which he
is entitled under the law.

IE: Under s55 of the Sale of
Goods Act 1893 as amended,
the implied terms under s12 of
the Act concerning the seller’s
title cannot be excluded, and
implied terms under sections
13, 14 and 15 concerning
conformity with description,
quality, and conformity with
sample may not be excluded
unless the exclusion is fair and
reasonable.

LU: Article 6.363 (9) of Civil
Code states that in all cases
the buyer shall be entitled to
be reimbursed for the losses
sustained due to the sale of a
thing of improper quality.
Defects removal costs will be
also considered as losses if the
seller has failed to remove
them within a reasonable time
and such defects were removed
by the buyer or by third parties
used by the buyer.

NL: Under Article 7:21(6) BW,
in case of a consumer sales
contract where the seller is
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required to repair the lack of
conformity but fails to do so
within a reasonable period after
having received a written
notice to that effect from the
buyer, the buyer is entitled to
have the thing repaired by a
third person and to recover the
costs thereof from the seller. A
claim based on this provision is
not a claim for damages but a
claim based on the right to
enforce performance, which
implies that this right may also
be invoked if the lack of
conformity was caused by force
majeure (i.e. where the non-
performance cannot be
attributed to the seller).
Instead, where there is no
force majeure, the buyer can of
course also claim damages. In
case of termination, the
consumer is required to return
the goods received. Where the
nature of the goods stands in
the way of the goods being
returned (e.g. in the case of
the supply of energy that has
already been consumed), the
consumer is required only to
pay the monetary value that
the goods had at the moment
of delivery (Article 6:272(2)
BW). These provisions are
mandatory in a consumer sales
contract (Article 7:6(1) BW).
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PT: Article 6 Sale of
Consumer Goods Act gives
consumers the right to a

direct claim against the
producer and his

representatives (/. e.
commercial distributors of the
producer and authorised centre
for alter-sales services). The
producer and his
representative are jointly
liable. The remedy for a direct
claim is limited to repair and
replacement. Direct Liability is
strict and does not depend of
negligence or foreseeability.
According to Article 6, nr. 2
Sale of Consumer Goods Act,
the producer is not directly
liable:- If the non-conformity
results exclusively from
declarations by the seller about
the good and its usages, or as
result of an improper use of the
good; or - If the good was not
put into circulation by him; or-
If, considering the
circumstances, it is likely that
the non-conformity did not
exist at the time when the
good was put into circulation
by him; or- If the good was not
manufactured neither for sale
nor for any other form of
distribution with profit goals, or
has not been manufactured or
distributed within the
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professional producer activity;
or- If more than ten years have
passed since he put the
product into circulation.
According to Article 6, nr. 3
Sale of Consumer Goods Act,
these exceptions are also
available to the producers’
representative. It must be
highlighted that, pursuant to
article 6, nr. 1 Sale of
Consumer Goods Act, the
consumer cannot claim repair
or replacement if such
remedies are impossible or
disproportionate when taking
into account the full value of
the good if there was no lack of
conformity, the significance of
this lack of conformity for the
consumer, and the possibility
of an alternative solution
arranged without serious
inconvenience to the
consumer.

UK: The main additional right
is the so-called “short-term”
right of rejection, allowing the
consumer to terminate the
contract and receive a full
refund if goods do not conform
to the contract for a period of
up to 30 days*”>.

375 UK: See 5.20 CRA 2015.
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Q 9 - Art. 4 directive 1999/44/EC - Right of redress

Provision in the directive Questions Higher level for the consumer Broader scope than Same level of protection in
1999/44/EC in the mandatory domestic in the directive the directive as in domestic
Consumer protection in laws than in the directive law
the directive
Art. 4 directive
1999/44/EC
In domestic -In several MS, such provision | -In a few MS, such -In several MS, such
Where the final seller is law, are there has been transposed by a provision has been provision has been
liable to the consumer mandatory mandatory rule: BE*'¢, BG3", transposed by a transposed by a rule which
because of a lack of rules about LV, MT, RO mandatory rule can be derogated from by
conformity resulting from | right of which refers to agreement: AT>® ES3® FI3%,
an act or omission by the | redress of the | -In one MS, the right of redress of | contract law in IT, PT3!
producer, a previous seller | seller against | the seller is based on a mandatory | general: CY*%3, DE3%, e For a few of those MS,
in the same chain of the producer? | rule which is almost the same as FR3® the right of redress of the
contracts or any other the article 4 of the directive: EE378 seller against the
intermediary, the final -In a few MS, the producer is subject to
seller shall be entitled to - For several MS, the rule is right of redress of conditions:
pursue remedies against mandatory, which is why it is the seller is e limitation period for

376 BE: It is not possible for the seller to be opposed by a contractual clause having the effect of restricting or waiving the liability binding on that producer or intermediary (see also
BG)

377 BG: It is not possible for the seller to be opposed by a contractual clause having the effect of restricting or waiving the liability binding on that producer or intermediary (see also
BE).

378 EE: LOA § 228. Liability of producer, previous seller or other retailer to purchaser: "If, in the event of consumer sale, the seller who sells a thing to a consumer is liable for any
lack of conformity of the thing to the purchaser as a result of a statement made by the producer, previous seller or other retailer with respect to particular characteristics of the thing,
it is presumed that the seller may claim compensation for damage caused thereto from the corresponding person in accordance with the relationship between them and to the extent
of the liability of the seller to the consumer”.
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the person or persons mentioned in this column, but provided by general the claim of the
liable in the contractual the mandatory rule is contract law: HU, seller: ES39?, 1T3%3,
chain. The person or subjected to conditions such LU386 e The right may only be
persons liable against as: claimed if the

whom the final seller may e Prescription of the claim: | -A few MS have no addressee of the
pursue remedies, together DE®7°, EL380, pL38! such special rule. redress is a trader
with the relevant actions e A reasonable time after However, the right of himself. This applies
and conditions of exercise, the buyer discovered the redress of the seller is for the whole chain (8§
shall be determined by lack of conformity: DK>%? based on a_general 933b ABGB): AT

383 CY: Certain Aspects of Consumer Sales and Related Guarantee Law 7(1)/2000 Article 6: "When the end seller (in a chain of transactions) is liable for breach of contract, which
stems from an act or omission of the producer, a previous seller (within the same chain of transactions) or any intermediary, the end seller does not lose the right to claim damages
from the responsible person(s) within the same chain of transactions, pursuant to general contract law ».

384 DE: The rule cannot be derogated from by an agreement made before the defect was notified to the supplier to the disadvantage of the seller, if the obligee with the right of
recourse is not given another form of compensation of equal value.

385 FR: Consumer code provides that “An action for indemnity may be brought by the final seller against the successive sellers or intermediaries and the producer of tangible movable
property, pursuant to the principles of the Civil Code”. That is a mandatory rule. Pursuant to case law, a direct action of a contractual nature for indemnity may be brought by the final
seller against the successive sellers or intermediaries (Civ. 1ére, 9 Oct. 1979 ; Ass. Plén. 7 Feb. 1986).

388 AT: § 933b ABGB (concerning the right of redress) is dispositive law, which means it can be derogated by agreement. However, only within the limits of § 879 (1) and (3) and only
in between the members of the same 'chain-link’, unless there is consent of the third party (cf. Zéchling-Jud in Klete¢ka/Schauer, ABGB-ON*%2 § 933b mn. 29 ff.)

389 ES: According to prevailing doctrinal views, the rule on redress (art. 124.3 RCPA) may be derogated from by agreement, unless it is a standard term.

390 FI: Sale of Goods Act (355/1987) Chapter 6 — Consequences of defect in the goods “Buyer's remedies": "Section 30: If the goods are defective and the defect is not due to any
reason attributable to the buyer, the buyer is entitled, in accordance with the provisions of this chapter, (i) to require the seller to remedy the defect or to deliver substitute goods or
(ii) to require a reduction in the contract price or (iii) to declare the contract avoided as well as (iv) to claim damages. The buyer may also withhold payment in accordance with
section 42 ».This provisions are not mandatory.

391 pT: According to Article 7, the final seller and other parties in the chain have a right to compensation for all damages resulting from the consumer’s claim regardless of whether the
former seller — the only one against whom the claim can be addressed - was at fault. Nevertheless, according to Article 7, nr. 1, only the previous seller (which is a professional) in the
same chain of contracts may be pursued. The right to redress provided by Article 7 may be subject to agreement.

37% DE: German law provides a specific regulation as to prescription of a claim. § 479 — Limitation of recourse claims: “(1) The claims to reimbursement of expenses specified in
section 478 (2) are subject to a two-year limitation period after delivery of the thing. (2) The claims specified in sections 437 and 478 (2) of the entrepreneur against his supplier for a
defect in a newly manufactured thing sold to a consumer become statute-barred at the earliest two months after the date on which the entrepreneur satisfies the claims of the
consumer. This suspension of expiry of limitation ends at the latest five years after the time when the supplier delivers the thing to the entrepreneur. (3) The above subsections apply
with the necessary modifications to claims of the supplier and the other buyers in the supply chain against their sellers if the obligors are entrepreneurs”.

380 F : Article 560 (recourse) of the Greek Civil Code: « In the case of successive sales and responsibility of the final seller because of real defects or of lack of agreed qualities, the
prescription of the previous seller in his entitlements due to the defect or lack of, starts since the buyer is satisfied, unless preceded by a final judgment against the final seller, so the
prescription begins from the finality of the decision ». Article 561 of the Greek Civil Code: « The provisions of the previous article shall apply accordingly in the event of recourse
against any previous seller of the same thing ».

381 pj : Art. 576 of the Civil code: “§ 1. Seller’s rights expire within 6 months. The limitation period starts on the day the seller bore the costs or should have borne them. §2 If seller’s
claim is rejected because the defendant was not the person liable, limitation period of the claims against other seller cannot finish until six months after the judgement was eligible for
appeal. §4 The provisions of this section cannot be derogated”.

382 DK: Section 85 of the Sale of Goods Act provides®®: “If the buyer intends to rely on a lack of conformity as against a manufacturer or another merchant who, in connection with
the contract, has agreed to remedy any lack of conformity, the buyer shall give the seller or the other merchant notice thereof within a reasonable time after the buyer discovered the
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national law. e The damage pertains to a contract rule which
matter of product liability lays on the right of
and falls under the liability | recourse against a -A few MS have no such
of the producer; or the person by whom the | special rule: HR, IE, SE***
seller knew or ought to damage was caused:
have known the defect ; or | CZ3%, LT -In a few MS, this is subject
the defect has occurred to contractual arrangements
after the goods were between seller and producer:
delivered to the seller: NL SK, UK

Provision in the directive Questions Higher level for the consumer Broader Same level of protection in the
n° 99/44 /EEC in the mandatory domestic scope directive as in domestic law
Consumer protection in laws than in the directive than in
the directive the
directive

lack of conformity. If he fails to do so, the buyer will lose the right to rely on the lack of conformity. Any notice given within a period of two months after the buyer discovered the lack
of conformity shall be a timely notice.”

386 | U: According to article 1641 of the civil code, the implied warranty (“vices caches”) is always transmitted with the good which allows the right of redress of the seller against the
producer. There is, otherwise, no mandatory rule about the right of redress of the seller against the producer.

392 ES: The person who is liable to the consumer (the seller or the producer) has one year to pursue a claim against the person who is liable for the lack of conformity. This period
shall be calculated from the time at which the remedy has been completed. Furthermore, When the lack of conformity relates to the origin, identity or suitability of the products, in
accordance with the nature and purpose of the statutory provisions (art. 124.2 RCPA), it is disputed whether liability of the producer should be direct rather than subsidiary.

393 IT: The final seller who has fulfilled the remedies enforced against him/her by the consumer, may act, within one year from the performance, in recourse against the person or
persons responsible.

387 CZ: The seller may invoke against the producer the general provisions on breach of a contractual duty arising from the contract between him and producer. The seller may
eventually claim also damages against the producer.

394 SE: When the directive was implemented, Swedish law was assessed to already be in compliance with the demands of article 4, and no legislative action was taken (For the
preparatory works, see Prop. 2001/02:134, p. 55).
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Legal guarantee period

Art. 5 directive
1999/44/EC

1. The seller shall be held
liable under Article 3
where the lack of
conformity becomes
apparent within two
years as from delivery of
the goods.

=In NL, there is a two years
limitation period, but starting

from the notification of the
defect (Article 7:23(2) BW).
So, this period begins after the
delivery, and then it is more
favourable to the consumer than
the directive.

-In a few MS, there is no such

period of guarantee of two
years.

e FI: consumer code
Section 15: Relevant time
for defectiveness
(1258/2001) “(1) The
defectiveness of the goods
shall be determined with
regard to their
characteristics at the time
when the risk passes to
the buyer. The seller shall
be liable for any defect
that existed at that time
even if it appeared only
later. » The limit of two
years is not provided.

e IE : there is no limit of
two years

e SE: Section 20 Consumer

-Most MS have transposed the
two years warranty period from

the delivery of goods :

AT: § 933 ABGB limits the
rights of warranty to two
years in case of movable
objects

BE: two years after the good
has been delivered.

BG: Consumer Protection Act
Art. 105. (2) The seller is
liable for any lack of
conformity between the
consumer goods and the
contract of sale, which exists
at the time of delivery or
which become apparent
within two years as from the
delivery of the goods even if
the seller was unaware of this
lack of conformity.

CY: The seller is liable
against the consumer for any
lack of conformity where the
lack of conformity becomes
apparent within two years
(Article 7(1) of the Certain
Aspects of Consumer Sales
and Related Guarantee Law
7(1)/2000).

CZ: The lack of conformity
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Sales Act
(1990:932):"The issue of
whether the goods are
defective shall be
assessed taking into
account their condition at
the time of delivery. The
seller shall be liable for
defects existing at such
time, notwithstanding that
the defects do not appear
until a later time." No
limit is mentioned.

e UK: There is no 2-year
period in English law;

In these 4 MS, it is more
favourable to the consumer than
the directive, because the seller
is finally liable during all the
limitation period, and the
limitation period is longer than
two years :

e six years: IE, UK
e three years: SE*%,
FI396

must exist at the time of
delivering or must occur in 24
months after the delivery
(section 2165 of Civil Code)
DK: Section 83.1 of the Sale
of Goods Act provides: “In
any event, the buyer loses
the right to rely on a lack of
conformity of the goods if he
does not give the seller notice
thereof within a period of two
years from the date on which
the goods were handed over
to the buyer, unless the seller
has guaranteed for the goods
for a longer period or has
acted contrary to the
requirement of good faith.”
EE: the seller is liable for any
lack of conformity of a thing
which becomes apparent
within two years as of the
date of delivery of the thing
to the purchaser (Art. 218
para 2 sentence 1 of the
LOA).

ES: According to art. 123.1
RCPA, the seller is liable
where the lack of conformity
appears within a two-year
period following delivery.

395 SE: The limitation is three years from the time the buyer received the product (i.e. the delivery). Within this time, the buyer must file a complaint (Swe: “reklamera”) with the
seller, otherwise he may not claim remedies. This is stated in Section 23 paragraph 3 of the Consumer Sales Act, which is the closest equivalent of article 5 §1 of the directive. The
seller cannot shorten this limitation period. Section 24 contains an exception to the rule in Section 23. It reads: “"the buyer may claim that goods are defective, if the seller has acted
with gross negligence or in breach of good faith or if the defect is such as referred to in Section 18.” (Section 18 refers to life threateningly dangerous goods and such goods which are
sold in violation of sales bans issued in accordance with Laws, such as the Product Safety Act (SFS 2004:451)).

3% FI: the limitation period in B2C contracts is three years (see Q 35)
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HR: Pursuant to Article 404,
paragraph 4 of the COA, the
seller in B2C contracts will be
liable if non-conformity
becomes apparent within two
years as of delivery of goods
and in B2B contracts, within
six months as of delivery.
HU: Section 6:163 [Expiry of
a right to warranty]...(2) In
connection with contracts that
involve a consumer and a
business party, the obligees
right to warranty shall lapse
after two years from the
delivery date.

IT: According to art. 132, §§
1 and 4, It. cons code, the
seller shall be held liable
where the lack of conformity
becomes apparent within two
years as from delivery of the
goods, provided that the
seller did not hide the defect
with fraud. In this case the
limitation period of 5 years
provided by the general
contract law on fraud shall
apply.

LT : Article 6.326 (10) of the
Civil Code :10. The seller will
be liable for the shortcomings
of the item become apparent
within two years as from
delivery of the goods, if the
laws or agreement does not
provide for longer term.
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LU: Article L. 212-6 of the
Consumer Code: To
implement the legal
guarantee of the professional,
the consumer must, by any
means, give notice of the lack
of conformity within two
years from delivery of the
goods.

MT: Article 78 of the
Consumer Act: The trader
shall be liable under the
provisions of articles 73 and
74 where the lack of
conformity becomes apparent
to the consumer within two
years from the delivery of the
goods. This period shall be
suspended for the duration of
negotiations carried on
between the trader and the
consumer with a view to an
amicable settlement.

PL: Buyer’s rights expire if
the defect was not detected
within two years after the
delivery of goods

PT: According to Articles 5,
nr. 1 and 5-A, nr. 1 Sale of
Consumer Goods Act, the
consumer is entitled to
pursue remedies against the
seller because of a lack of
conformity within two or five
years from the date of
delivery of the movable or
immovable goods,
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respectively.

RO: In accordance with art.
16 of Law 449/2003 on the
sale of consumer goods and
associated guarantees, the
guarantee covers the lack of
conformity which “becomes
apparent within two years as
from delivery of the goods”.
SI: Art. 37b of the ZVPot:(1)
The seller shall not be
responsible for factual defects
which appear two years after
the goods were delivered.
SK: there is twenty-four
months warranty period.

-In a few MS, the MS provide a

limitation period of two years,
which implements the article 5 of

the directive. They do not

distinquish between the length of
the guarantee and the limitation

period:

DE: According to § § 438
BGB, the limitation period
generally constitutes two
years with respect to tangible
goods. By this rule the
German legislator wanted to
take account of Art. 5 (1)
Directive 1999/44/EC.
According to § 475 (2) BGB,
the limitation period cannot
be contractually altered in
advance to the detriment of
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the consumer if this leads to
a limitation period of less
than two years.

e EL: Article 554 of the
Greek Civil Code: The
purchaser’s rights due to
real defect or lack of
agreed qualities are barred
after five years for the real
estate and two years for
mobile

e FR: Article L211-12 of the
Consumer Code: “Action
resulting from lack of
conformity lapses two years
after delivery of the product.”
It is not a prescription period
(which could be suspended or
interrupted). Itis a
guarantee period. After two
years, there will be no more
right to guarantee.

Non expiration of the limitation period before two years

Art. 5 directive
1999/44/EC

1 .... If, under national
legislation, the rights laid
down in Article 3(2) are
subject to a limitation
period, that period shall

Under domestic law, are
the rights laid down in
Article 3(2) of the
directive, subject to a
limitation period? If it
is, at what time from the
time of delivery, does this

All MS consider that the limitation

period cannot expire within the
period of two years from the time

of delivery (except in case of
second-hand goods as mentioned
before). Sometimes, it is expressly
mentioned in the law, sometimes the
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not expire within a
period of two years from
the time of delivery.

period expire? Can the
seller shorten the
limitation period?

limitation period is longer than the
period of two years of guarantee: AT,
BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, FR, HR, HU, IE, IT, LT, LU, LV,
MT, NL, PL, PT, RO, SE, SI, SK, UK

In BE, Article 1649quater, §3
CC regulates the limitation
period. The right of the
remedy based on non-
conformity prescribes after 1
year from the moment the
consumer notes the non-
conformity, however the time
limit may not expire before
the end of two years after
the good has been
delivered.

PL: In polish law - after the
reform — it is provided a one
year limitation period for
buyer’s rights, which in B2C
contracts cannot finish before
the above mentioned 2 years
of guarantee period.

IT : According to art. 132,
§§ 1 and 4, It. cons code,
consumers’ rights are subject
to a limitation period of 26
months from the date of
delivery, and in any case the
seller shall be held liable
where the lack of conformity
becomes apparent within two
years as from delivery of the
goods, provided that the seller
did not hide the defect with
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fraud. In this case the
limitation period of 5 years
provided by the general
contract law on fraud shall
apply. In any case, consumers
who have been summoned by
the seller can enforce their
rights without any limitation
period, provided that they
have given notice of the lack
of conformity to the seller
within the time limit
prescribed by the law

Cz3°7, EE, ES®*%, SK: the
limitation period is three
years, then it is necessary
longer than the period of
guarantee.

In NL, a buyer may claim a
remedy for a lack of
conformity that manifests in
principle not limited in time:
only a long prescription
period of 20 years after
delivery applies under Article
3:306 BW, which states:

« Unless otherwise provided
for by law, rights of action are
prescribed by twenty years ».

397 CZ: These rights being considered patrimonial rights are consequently subject of standard limitation period according to the articles 619 and 629 of Civil Code. The limitation period
is either subjective (3 years) or objective one (10 years). Generally speaking, it is possible to shorten the limitation period but not in the case of contract concluded with the weaker

party. The consumer being considered a weaker party is thus protected against such shortening of limitation period (see section § 630/2).

398 ES: Generally speaking, rules on prescription are considered mandatory in the SpCC and, following this, the possibility to shorten the prescription periods is not foreseen in the
general law on prescription in the SpCC. By contrast, art. 121-3 Catalan Civil Code (CatCC) admits agreements that modify the legal prescription periods by either shortening or
lengthening them. The limits are that the resulting periods may not exceed, respectively, half or double the legally established periods. There is not a rule that states that in a contract
between a trader and a consumer this possibility may not apply to the detriment of the consumer. There is not a black-listed standard term as such either.
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The buyer must, however,
prove that the goods do not
meet the expectations the
buyer may reasonably have
had of them at the moment of
conclusion of the contract.
This in effect means that the
buyer must prove, possibly
years later, that at the
moment of delivery the goods
did not possess the qualities
the buyer could expect. When
he finds out that there is a
lack of conformity (or, in non-
B2C-contracts, when he ought
to have found that out), he
must notify the lack of
conformity to the seller under
Article 7:23 paragraph 1 BW.
Paragraph 2 of that article
adds that a remedy prescribes
in 2 years after that
notification. So the initial time
to claim non-conformity is
long, but once the non-
conformity is discovered, the
buyer must notify, and then
there is a relatively short
period of 2 years to undertake
legal action. This prescription
period (as the general one
under Article 3:306 BW) can
however be renewed if the
buyer informs the seller within
that period (in writing) that he
still intends to undertake legal
action (the prescription is
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barred and a new prescription
period starts to run once the
letter is received by the
seller), cf. Article 3:316 BW.

In the four MS cited above where
there is no the 2 years guarantee
period (IE, FI, SE, UK), the limitation
period is longer than 2 years (3 (SE,
FI) or 6 years ( IE, UK)). Then the
consumer is sure not to have less
than 2 years to invoke his rights.
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Case of the second hand goods

Art. 5 directive
1999/44/EC

1.The seller shall be held
liable under Article 3
where the lack of
conformity becomes
apparent within two
years as from delivery of
the goods. If, under
national legislation, the
rights laid down in
Article 3(2) are subject
to a limitation period,
that period shall not
expire within a period of
two years from the time

The article 7 of the
directive above mentioned
has provided that

« Member States may
provide that, in the case
of second-hand goods,
the seller and consumer
may agree contractual
terms or agreements
which have a shorter time
period for the liability of
the seller than that set
down in Article 5(1). Such
period may not be less
than one year ». Has
such a rule been

-This rule has not been
introduced in many MS.
Therefore, it can be
considered that the domestic
law increases the level of
protection because the period
for the liability of the seller
can not be shorter: BG, EL, FI,
FR3*°, IE, LT, LV, MT, NL*°, Sg*°!

-Such a rule has been provided in
most MS. The domestic law

enable the parties to negotiate

individually such an agreement.
AT**2 BE, CY, CZ, DE, ES, HR, HU,

IT, LU%%, PL, PT, RO, SK

-Such a rule has been provided as
mandatory rule in one MS: SI**

-In a few MS, domestic law does
not provide a shorter liability
period for second-hand goods,
but provides others specific rule
in case of second-hand goods:
DK, EE

399 FR: Article L211-7 of the Consumer Code (inserted by Law 2014-344 of 17 March 2014): “In the absence of proof to the contrary, any lack of conformity appearing within twenty
four months of delivery of the product is presumed to have existed at the time of delivery.
For second-hands goods, the period mentioned in the first paragraph of this Article is reduced to six months. The seller may refute that presumption if it is incompatible with the
nature of the product or the non-conformity invoked” NOTA: Law 2014-344 of 17 March 2014, article 15-I1: These provisions shall enter into force two years after its publication.

400 N : Dutch law did not implement any specific rules for second hand goods, which means that the normal rules on conformity apply. The fact that the goods sold were second hand
may of course influence what the consumer may expect from the goods. Cf. Loos 2014, no. 30, p. 69. This implies that also the shift of the burden of proof under Article 7:18(2) BW
applies. Cf. Hof Arnhem-Leeuwarden, locatie Arnhem (Appellate Court of Arnhem-Leeuwarden, location Arnhem), 25 February 2014, ECLI:NL:GHARL:2014:1388.

The parties may not derogate from these rules to the detriment of the consumer, cf. Article 7:6(1) BW.
401 SE: the Consumer Sales Act does not differ between new and second-hand goods, as regards time limits for making complaints. There was therefore no need to use the

opportunity provided in article 7.1 §2.

402 AT: § 9 (1) KSchG pursuant to which the time period for the liability the law provides in case of warranty (§ 933 ABGB) can be reduced to one year. This can however only be done
when the object is used (second-hand) and movable (§ 293 ABGB). Also, when the object is a motor vehicle, such a shorter period may only be agreed upon, when since the day the
vehicle was registered, one year has passed. Furthermore, such an agreement cannot be included in general contract terms and conditions, but must be negotiated individually.

403 | U: under Article L 212-6 of the Consumer code, for second-hand goods, the seller and the consumer may agree contractual terms or agreements which have a shorter time period
than the legal two-year warranty but that period may be less than one year. Nevertheless, for car sales, such a reduction is only valid if the initial entry of service of the vehicle took

more than a year before.

404 ST: Article 37b(2) of the ZV/Pot provides that, in the case of second-hand goods, the seller is liable for any lack of conformity which becomes apparent within one year of delivery of

the goods.
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of delivery.

Article 7 (2): Member
States may provide that,
in the case of second-
hand goods, the seller
and consumer may agree
contractual terms or
agreements which have a
shorter time period for
the liability of the seller
than that set down in
Article 5(1). Such period
may not be less than one
year.

provided in domestic
law?

e DK: Section 76.2 of the Sale
of Goods Act does provide: “In
a sale of second-hand goods
at a public auction where the
buyer has the opportunity to
be present, the buyer may
only rely on the existence of a
lack of conformity if it follows
from section 76(1)(i)-(iii) of
this Act, or if the goods are in
a condition substantially worse
than the buyer had reason to
expect with reference to the
circumstances.”

e EE: Art. 106 para 1 of the LOA
allows agreeing in advance
that seller's liability is
precluded or restricted in case
of second-hand goods. This
agreement is valid in the
limits of Art. 106 para 2 of the
LOA“3,

-In UK, there is no such rule
under the CRA 2015. However, in
applying the satisfactory quality test,
the second-hand nature of the goods
could be a relevant criterion, so a
more limited durability might be
expected.

405 EE: § 106. Agreement to release person from liability or to restrict liability (1) An obligor and an obligee may agree in advance to preclude or restrict liability in the case of non-
performance of an obligation. (2) Agreements under which liability is precluded or restricted in the case of intentional non-performance or which allow the obligor to perform an
obligation in @ manner materially different from that which could be reasonably expected by the obligee or which unreasonably exclude or restrict liability in some other manner are

void.
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Duty to give notice of the lack of conformity
Art. 5 directive In domestic law, is there a | -In several MS, the consumer -In most MS the consumer has to
1999/44/EC rule whereby the is not required to give notify the seller of the lack of
2. Member States may consumer has a duty to notification: AT, DE, EL*%, IE, conformity?%8:
provide that, in order to give notice of the lack FR, PL*%7, UK e within two months from
benefit from his rights, of compliance in a discovering the lack of
the consumer must determined period (see conformity: BE**°, EE, ES,
inform the seller of the article 582 of the CY, FI, HR, HU, IT, LU, LV,
lack of conformity within | directive)? If so, can such MT, NL*?, PT, RO, SI, SK,
a period of two months rule be derogated from by e no later than 2 months
from the date on which agreement? from discovering the lack
he detected such lack of of conformity, or 14 days if
conformity. it is a service: BG
Member States shall e within a reasonable time:
inform the Commission of Ccz*!, DK, LT*?, SE*'3,
their use of this

408 £ : Such provision was not adopted by the Greek law because it was considered as extremely burdensome for consumers.

407 p| : after the reform of 2014 there is no such duty in B2C contracts. It existed under the Polish law before the reform (2 months period to inform).

408 Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU,
MT, AT, SI, SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws
((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais

409 BE: The law prescribes in article 1649quater, §2 CC that parties can agree upon a certain period where the consumer must notify the seller about the lack of conformity. However,
that period shall not be less than two months from the day when the consumer detected the lack of conformity.

410 NI : The consumer has a duty to inform the seller of a lack of conformity within a reasonable period of time after discovery of the defect; a notice within 2 months after actual
discovery is in any case considered to be on time, cf. Article 7:23(1) BW. Failure to give notice leads to the loss of all remedies for lack of conformity, as well as to the loss of the
possibility to invoke fundamental mistake, fraud and tort, see Loos 2014, p. 94 (critically, with references).

41 Cz: Section 2112 (1): If a buyer fails to notify the defect without undue delay after he could have discovered it during a timely inspection and by exercising adequate care, a
court shall not grant him the right arising from a defective performance. In case of a latent defect, the same applies if the defect was not notified without undue delay after
the buyer could have discovered it by exercising due care, but no later than two years after the delivery of the thing.

412 | T: Article 6.348 (1) of the Civil Code:1. The buyer is bound to notify the seller of the breach of any condition of the contract specifying the quality, quantity, range, completeness,
containers and packaging of the things within the time period fixed by law or contract or where the time period is not fixed - within a reasonable time after the breach of a
certain condition was discovered or, in view of the type and purpose of the things, ought to have been discovered.

413 SE: the buyer may not claim that the goods are defective, if he does not give the seller notice of the defect within a reasonable time after he discovered or should have discovered
the defect (complaint). Notice submitted within two months after the buyer discovered the defect shall always be deemed to have been submitted in a timely manner. In the cases
referred to in Section 1, second paragraph, notice concerning the defect may instead be left to the trader. This is according to Section 23 paragraph 1 of the Consumer Sales Act.
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paragraph. The
Commission shall
monitor the effect of the
existence of this option
for the Member States on
consumers and on the
internal market.

Not later than 7 January
2003, the Commission
shall prepare a report on
the use made by Member
States of this paragraph.
This report shall be
published in the Official
Journal of the European
Communities.

Burden of proof that the lack of conformity exists at the time of the delivery

Art. 5 directive
1999/44/EC

3. Unless proved
otherwise, any lack of
conformity which
becomes apparent within
six months of delivery of
the goods shall be
presumed to have

In domestic law, is there a
rule which provides who
bears the burden of
proof of the lack of
conformity at the
moment of the
delivery?

In domestic law, is there a
rule whereby, unless
proved otherwise, any

-In BG, Art 105 para.2 CPA is
the same as the presumption
provided for in Art. 5 directive
1999/44/EC. But this rule is
mandatory. This rule is
introduced in the Consumer
Protection Act and therefore,
is intended for consumer
protection.

-Most MS have the same
presumption as in the directive: if
the lack of conformity occurs within 6
months of delivery, the seller bears
the burden of proof that the defect
wasn’t present at the time of
delivery; If the lack of conformity
occurs after 6 months but within the
two years as described in the law,
then the consumer bears the burden
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existed at the time of
delivery unless this
presumption is
incompatible with the
nature of the goods or
the nature of the lack of
conformity.

lack of conformity
which becomes

apparent within six

months of delivery of
the goods shall be

presumed to have
existed at the time of
delivery unless this
presumption is
incompatible with the
nature of the goods or the
nature of the lack of
conformity? If so, can
such rule be derogated
from by agreement?

-In a few MS, there is a
mandatory rule which lays

this presumption. However,
the domestic mandatory rule

increases the level of
protection because the

presumption period is longer:

e oOneyear: PL

e two years of delivery of
the movable goods: PT,

FR414

of proof that the defect was present
at the time of delivery: AT, BE, BG,

Cz, DE, DK, EE, EL, ES, HR, HU, NL,
LT, LU, RO, SE**°, UK

-One MS has the same
presumption as in the directive,
but the starting point of the six-
month period is the time of
purchase and not the time when
the risk passes to the buyer. The

directive is more protective
because the six-months period

begins later: LV

-In a few MS, there is no specific
rule relative to burden of proof of
the lack of conformity: FI*'°, IE,
IT, MT*

-In most MS, there is a
mandatory rule which provides
that, unless proved otherwise,
any lack of conformity which

414 FR: As of March 17, 2016, the period of presumption of lack of conformity will be extended to twenty four months for goods and six months for second-hand goods.

415 SE: Section 20 a of the Consumer Sales Act states that a defect which manifests itself within six months from the date of delivery of the goods shall be deemed to have existed at
the time of delivery, unless otherwise proven (by the seller) or if it is inconsistent with the nature of the goods or the defect. However, the recent Supreme Court case NJA 2013 p 524
the court confirmed the long standing rule that as a general rule a buyer, whether consumer or not, must prove that there was a defect, and that it existed at the time of delivery

(which is the relevant time for assessing whether there is a defect, according to Section 20 of the Consumer Sales Act.)

416 FT: According to Code of Procedure 17:1 a party shall prove the facts that support the action.
417 MT: The burden of proof is on the party that makes the allegations. There are no special rules in this regard and the normal civil law rules apply.
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becomes apparent within six
months of delivery of the goods

shall be presumed to have
existed at the time of delivery
unless this presumption is
incompatible with the nature of

the goods or the nature of the
lack of conformity: AT, BE, BG,

CY*8 Cz, DE, DK, EE, EL, ES, FI, HR,
HU, IE, IT, LT, LU, LV, NL, RO, SE,
SK*°, UK

In one MS, such rule does not
exist: MT
e In MT, article 78 of the

Consumer Act states only:
“78. The trader shall be liable
under the provisions of
articles 73 and 74 where the
lack of conformity becomes
apparent to the consumer
within two years from the
delivery of the goods. This
period shall be suspended for
the duration of negotiations
carried on between the trader
and the consumer with a view
to an amicable settlement. »

418 CY: the rule mentioned is quite like a presumption of the existence of lack of conformity at the time of the delivery, if the defect appears within 24 _months of delivery. Cf Study
« Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU, MT, AT, SI,
SK, FI)”, by M. Behar-Touchais; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws ((HR, HU,

NL, PL, RO, SE), by M. Behar-Touchais.

419 5K the rule mentioned is quite like a presumption of the existence of lack of conformity at the time of the delivery, if the defect appears within 24 months of delivery. Cf Study

« Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT, LU, MT, AT, SI,
SK, FI)”, by M. Behar-Touchais,; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national laws ((HR, HU,

NL, PL, RO, SE), by M. Behar-Touchais.
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Art. 5 directive
1999/44/EC

1. The seller shall be held
liable under Article 3
where the lack of
conformity becomes
apparent within two
years as from delivery of

In domestic law, is there a
rule which provides, if the
incorrect installation by
the seller is considered
as a lack of conformity,
when must this lack
exist in case of

incorrect installation by

-For a few MS, in the rule relative
to the incorrect installation by
the seller, there is no provision
as to relevant time for
establishing conformity.
However, a relevant provision
specifies that the defect must
be existent at the time the

-For many MS, in the rule relative
to the incorrect installation by
the seller, there is no provision as
to relevant time for establishing
conformity (such as the time when
the installation is complete or such as
the time when the consumer had
reasonable for installation). They only
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the goods. If, under the seller? If so, can risk passes and that the risk provide that incorrect installation is

national legislation, the such rule be derogated passes with transfer of the considered as a lack of conformity

rights laid down in from by agreement? goods: when executed by the entrepreneur

Article 3(2) are subject DE*°, EE*?!, EL*??, FI*?3, HR***, himself or the consumer using an

to a limitation period, NL, SE instruction: AT, BE, BG, CY, ES, FR,

that period shall not IE, IT, LU, LV, PT, SE

expire within a period of e NL: Whether or not there

two years from the time is a lack of conformity is -In many MS, the rule relative to

of delivery. to be determined at the the incorrect installation by the
time when risk passes to seller has not been transposed
the consumer. This is (see also question 7) so there is
normally the moment of no provision as to relevant time
delivery, Article 7:10 BW for establishing conformity: CZ,

420 DE: There is no specific provision in German law as to the question when the lack of conformity in terms of an incorrect installation by the seller must exist. According to the first
sentence of § 434 (1) BGB, the defect must be existent at the time the risk passes. The general rule in § 446 BGB provides that the risk passes with transfer of the goods. An
installation by the seller can take place before or after transfer of the goods. In the case of installation before transfer, the general rule on passing of risk at the time of transfer
remains applicable without any adaption. A lack of conformity in terms of an incorrect installation is, however, particularly relevant in cases when the good itself is not defective at the
time of transfer and the installation is carried out afterwards. This may consequently lead to a defect of the good itself which then — as an exception — marks the relevant moment for
passing of risk, but it is not necessary to have a claim for lack of conformity for the incorrect installation alone is sufficient. Thus, in the latter case, passing of risk does not occur until
the (incorrect) installation has been completed. § 434 BGB cannot be derogated from by agreement to the detriment of the consumer (§ 475 (1) BGB). In contrast, § 446 BGB is not
named in § 475 (1) BGB and thus in principle it can, also in consumer sales contracts, be derogated from by agreement.

421 EE: There is no specific rule about when the lack must exist in cases of incorrect installation. General rule shall be applied: the seller is liable for any lack of conformity of a thing
which exists at the time when the thing is delivered to the purchaser even if the passing of the risk of accidental loss of or damage to the thing is agreed for an earlier date (Art. 218
para 1 sentence 2 of the LOA). Such rule cannot be derogated from by agreement in detriment to the consumer (Art. 237 para 1 of the LOA).

422F| : Article 536 “[Incorrect installation] of the Greek Civil Code: The thing does not correspond to contract also in the case of its incorrect installation, if the installation is part of the
contract and is fulfilled by the seller. The same stands also when the incorrectness of the installation made by the buyer is due to the seller’s omission to provide him with the right
instructions.

This provision should be combined with article 537 of the same code: "The seller is liable, despite of his culpability, if the subject-matter at the time the risk passes to the buyer (...) ».

423 FI : CPA Chapter 5, Section 12a — Defect arising from installation or lack of instructions (1258/2001) (1) If the installation or assembly of the goods is included in the
contract of sale and if the goods have been installed by the seller or by someone else on the behalf of the seller, the goods shall likewise be defective if they do not conform, owing to
erroneous installation or assembly, to what has been provided in section 12; and Section 15 — Relevant time for defectiveness (1258/2001) (1) The defectiveness of the goods shall
be determined with regard to their characteristics at the time when the risk passes to the buyer. The seller shall be liable for any defect that existed at that time even if it appeared
only later.

424 HR: general rule from Article 400, paragraph 1 of the COA, according to which a seller is liable for non-conformity which existed at the moment of passing the risk, will apply
accordingly.
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provides, cf. Loos 2014, p.
74. As Article 7:18(3) BW
explicitly provides that
incorrect installation by
the seller is to be equalled
to non-conformity, one
may assume that delivery
is not complete and
therefore risk does not
pass until the installation
is completed.

e SE: The Section 20, the
defect must have existed
when the goods were
delivered. Domestic law
considers that the
finishing of the installation
would be deemed
equivalent to delivery.
This would also conform
to the rules of services (in
the Consumer Services
Act, Section 12), where
the relevant time for
assessing defectiveness,
is "when the service is

completed”.

DK*#, HU, LT, MT, PL, RO, SI, SK, UK

-In a few MS: there is no explicit

such rule. However, doctrinal

opinion considers that the risk

passes when the installation is
complete: AT, LT

AT*?®: The lack must exist at
the time of completion of the
installation. Pursuant to § 9a
KSchG the seller is responsible
for all damage to the goods
caused by incorrect
installation even if the
installation takes place after
the goods have already been
transferred to the buyer
(Kathrein, Gewahrleistung im
Verbrauchergeschaft, ecolex
2001, 428f).

LT: It should be presumed
that this lack of conformity
should exist after installation
of device made by the seller.

425 DK: As set out in question 7-6, the Sale of Goods Act does not explicitly address the issue of installation by the seller, but in judicial practice the Act has been interpreted to cover
also installation, as long as the installation does not constitute the dominant element of the contract. In this manner, the mandatory conformity requirements will also apply to the

installation of contract goods.

426 AT: Cf Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and fourteen national laws ((BG, CZ, DK, EL, IE, CY, LV, LT,
LU, MT, AT, SI, SK, FI)”, by M. Behar-Touchais,; and Study « Comparison of mandatory consumer protection provisions in the Common European sales law proposal and six national

laws ((HR, HU, NL, PL, RO, SE), by M. Behar-Touchais.
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Other rules?

In domestic law, are there
others mandatory

consumer protection rules
about the time of lack of

-In a few MS, there are others

mandatory consumer

protection rules about the
time of lack of conformity.

conformity?

There rule increase the level

of protection of the
consumer:

EL: Article 557 of the
Greek Civil Code: The
seller may not invoke the
prescription of previous
articles (i.e. articles 555,
556) if he concealed or
withheld fraudulently the
defect or the lack of
agreed quality. Article 558
of the Greek Civil Code:
The buyer may, even after
supplement of the
prescription, exercise by
objection his rights from
the defect or the lack of
agreed quality, if he
alerted the seller for them
within the prescription
period.

ES: According to art.
123.3 RCPA, the seller
must provide
documentary evidence of
the delivery of the product

-In several MS, there are others

mandatory consumer protection

rules about the time of lack of
conformity. There rule do not

increase the level of protection of

the consumer:

AT: When the supplier is at
fault for the lack of
conformity, the statute of
limitation for the claim
pursuant to § 933a ABGB (see
8-7)) is three years, starting
from when the recipient
became aware of the damage
(= lack of conformity) (§ 1489
ABGB; total maximum of
thirty years).

BE: The consumer’s action
shall be time-barred within a
period of one year from the
day the lack of conformity was
detected, although that period
cannot expire before the end
of the two-year period
specified in article 1649quater
§1 CC.

LT: Article 6.348 of the Civil
Code states that “1. The buyer
is bound to notify the seller of
the breach of any condition of
the contract specifying the
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to consumers exercising
their right to repair or
replacement, stating the
delivery date and the lack
of conformity leading to
the exercise of this right.
Similarly, the seller has to
provide the consumer with
documentary proof of
delivery, stat