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1 Executive summary

This overview of judgments by the Court of Justice of the European Union (CJEU) on EU
citizenship covers CJEU case-law for the period from 30 June 2020 to 25 August 2023. It
reviews the provisions from Part |l of the TFEU regarding:

Vi.
Vii.

viii.

Non-discrimination on grounds of nationality (Article 18 TFEU);

Combating discrimination on the basis of sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation (Article 19 TFEU);

Citizenship of the Union (Article 20(1) TFEU);

Right to move and reside freely in the territory of the Member States (Articles 20(2)
and 21 TFEU);

Right to vote and stand as a candidate in municipal and European Parliament
elections (Articles 20(2)(b) and 22 TFEU);

European Citizens’ Initiative (Art. 24 TFEU, Art. 11(4) TEU);
Right to consular protection (Art. 20(2)(c) and Art. 23 TFEU); and

Right to petition to EP and address Ombudsman/right to address institutions (Art.
20(d) TFEU, Art. 24(2), (3) and (4)).

Itis based on an analysis of a total of 47 court decisions identified as relevant for the subject
matter and distributed across topics in the following manner:

Vi.

Vii.

viii.

Non-discrimination on grounds of nationality (Article 18 TFEU) — 5 decisions were
identified as having been issued on the subject and [3] were considered as relevant;

Combating discrimination on the basis of sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation (Article 19 TFEU) — 4 decisions were
identified as having been issued on the subject and [4] considered as relevant;

Citizenship of the Union (Article 20(1) TFEU) — 8 decisions were identified as having
been issued on the subject and [6] considered as relevant;

Right to move and reside freely in the territory of the Member States (Articles 20(2)
and 21 TFEU) — 23 decisions were identified as having been issued on the subject
and [18]* considered as relevant;

Right to vote and stand as a candidate in municipal and European Parliament
elections (Articles 20(2)(b) and 22 TFEU) — no decisions were identified as having
been issued on the subject?;

European Citizens’ Initiative (Art. 24 TFEU, Art. 11(4) TEU) — 3 decisions were
identified as having been issued on the subject and [2] considered as relevant;

Right to consular protection (Art. 20(2)(c) and Art. 23 TFEU) — 4 decisions were
identified as having been issued on the subject, but none considered as relevant;

Right to petition to EP and address Ombudsman/right to address institutions (Art.
20(d) TFEU, Art. 24(2), (3) and (4)) - no decisions were identified as having been
issued on the subject.

! This number includes cases on residence rights derived from EU citizenship based on Article 20 TFEU.

2 Case C-673/20EP v Préfet du Gers and Institut national de la statistique et des études économiques (INSEE) is considered
relevant under Citizenship of the Union and summary has been provided in sub-section ‘Loss of EU citizenship due to loss
of nationality of a Member State’. However, the section on the ‘Right to vote and stand as a candidate in municipal and
European Parliament elections (Articles 20(2)(b) and 22 TFEU)’ contains short summary of the case focusing only on election
related elements.
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One of the main highlights for the period is the decision on the Case C-490/20 V.M.A. v.
Stolichna Obshtina, rayon Pancharevo issued under Art. 21 TFEU, which clarified that, if
one parent is an EU citizen, all Member States have to recognise the parent-child
relationship as established in the birth certificate drawn up by a Member State for the
purposes of the exercise of the rights enjoyed under EU law, without any additional
formality. This applies regardless of the status of such a relationship in the law of other
Member States and particularly the Member State(s) of nationality of the child.

Another interesting aspect of the case-law from the examined period are the decisions of
the Court adopted on the impact of the withdrawal of the United Kingdom from the EU on
EU citizenship. Three cases (i.e. C-499/21 P Silver and Others v Council®, C-501/21 P
Shindler and Others v Council* and C-502/21 P David Price v Council’) had been brought
forward by UK nationals residing in the UK and EU Member States and demanding the full
or partial annulment of Council Decision (EU) 2020/135 of 30 January 2020 on the
conclusion of the Agreement on the withdrawal of the United Kingdom of Great Britain and
Northern Ireland from the European Union and the European Atomic Energy Community
(OJ L 029, 31 January 2020). They claimed that the Council's decision had deprived them
of the rights they had exercised and acquired as EU citizens. Like the General Court before
it, the CJEU ruled that the loss of EU rights is an "automatic consequence of the sole
sovereign decision taken by the United Kingdom to withdraw from the European Union,
and not of the withdrawal agreement or the Council's decision." With this, the Court refused
to divert from the wording of Article 20(1) TFEU according to which EU citizenship requires
the possession of the nationality of a Member State, without replacing it, and as such is an
automatic consequence of the citizenship of a particular Member State. Additionally, the
Court clarified in the case C-673/20 EP v Préfet du Gers and Institut national de la
statistique et des études économiques (INSEE), that after the withdrawal of the United
Kingdom from the European Union, UK nationals who exercised their right to reside in a
Member State before the end of the transition period, do not have the guaranteed right to
vote and to stand as a candidate in municipal elections in the Member State of residence.

Case C-118/20 JY v Wiener Landesregierung® is another judgment that is highlighted in
this report as it tackles the relationship between Member State nationality and EU
citizenship. The case builds on the two previous judgments Rottmann and Tjebbes, in
which the CJEU was confronted with the question whether EU law imposed limits on the
competence of national authorities withdrawing the nationality of a Member State in
situations where the status of EU citizen is equally lost. In JY v Wiener Landesregierung,
the Court concluded that a situation of a person who, having the nationality of one Member
State only, renounces that nationality and loses, as a result, his or her status of EU citizen,
with a view to obtaining the nationality of another Member State, following the assurance
given by the authorities of the latter Member State that he or she will be granted that
nationality, falls, by reason of its nature and its consequences, within the scope of EU law.
Such a decision to revoke the assurance is thus subject to the principle of proportionality.
In this case the Court’ confirmed that the principle of proportionality has not been satisfied
where such a decision is based on administrative traffic offences which, under the
applicable provisions of national law, give rise to a mere pecuniary penalty.®

3 Judgment of the Court (Eighth Chamber) of 15 June 2023, Silver and Others v Council, C-499/21 P, EU:C:2023:479.

4 Judgment of the Court (Eighth Chamber) of 15 June 2023, Shindler and Others v Council, C-501/21 P, EU:C:2023:480.
5 Judgment of the Court (Eighth Chamber) of 15 June 2023, David Price v Council, C-502/21 P, EU:C:2023:482.

6 Judgment of the Court (Grand Chamber) of 18 January 2022, JY v Wiener Landesregierung, C-118/20, EU:C:2022:34.

" The Court has relied on the prior case-law: judgments of 2 March 2010, Rottmann, C-135/08, EU:C:2010:104, para.55 and
56, and of 12 March 2019, Tjebbes and Others, C-221/17, EU:C:2019:189, para. 40.

8 Judgment of the Court (Grand Chamber) of 18 January 2022, JY v Wiener Landesregierung, C-118/20, EU:C:2022:34,
para. 74.
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2 Methodology

The methodology section outlines the approach, techniques and procedures employed to
conduct this study and analyse the judgments related to EU citizenship and non-
discrimination issued by the CJEU in order to outline the key developments in the field of:

i.  Non-discrimination on grounds of nationality (Article 18 TFEU);

ii. Combating discrimination on the basis of sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation (Article 19 TFEU);

iii.  Citizenship of the Union (Article 20(1) TFEU);

iv.  Right to move and reside freely in the territory of the Member States (Articles 20(2)
and 21 TFEU);

V. Right to vote and stand as a candidate in municipal and European Parliament
elections (Articles 20(2)(b) and 22 TFEU);

vi.  European Citizens’ Initiative (Art. 24 TFEU, Art. 11(4) TEU);
vii.  Right to consular protection (Art. 20(2)(c) and Art. 23 TFEU); and

viii.  Right to petition to EP and address Ombudsman/right to address institutions (Art.
20(d) TFEU, Art. 24(2), (3) and (4)).

The time frame of the search covers the period from 30 June 2020 to 25 August 2023.

The CJEU judgments were accessed and collected from the Curia database as available

at https://curia.europa.eu/. For accuracy, the experts have also cross-checked the data

obtained thereby with the one available on EUR-Lex search engine for verification
purposes.

The criteria selected for the search consisted of exploring relevant case-law under “subject
matter”. Under this criterion the study team has searched the following items: “Citizenship
of the Union”, "non-discrimination”, “Freedom of establishment’, "Freedom of movement
for workers".

Furthermore, the search has been performed on the basis of the relevant articles of TFEU.
The experts have screened the CJEU judgments by using the filter “Article X TFEU” and
thus including all relevant TFEU articles: 18, 19, 20, 20(1), 20(2)(b), 20(2)(c), 20(2)(d), 21,
22, 23 and 24 for the corresponding period.

To ensure reliability and to verify the information, the team has reviewed and compared the
search results with the Monthly Case-law Digest of CJEU from year 2023 to 2021°, the
Court's Annual Reports for the years 2022, 2021, 2020%°, as well as the yearly selection of
major judgments.'! The team has also checked the information when it was only available
in French.

9 Available at: https://curia.europa.eu/jcms/icms/pl_3471594/en/
10 Available at: https://curia.europa.eu/jcms/jcms/Jo2_7000/en/
11 Available at: https://curia.europa.eu/jcms/jcms/pl _3874044/en/
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3 Overview of the CJEU case-law on EU citizenship
rights

The Treaty on the Functioning of the European Union (TFEU) in its Part Il sets out the
foundational principles of non-discrimination, free movement, and political rights within the
context of EU citizenship.

The study team has thus collected the corresponding case-law that encompasses the
mentioned principles for the period from 30 June 2020 to 25 August 2023 spread as follows:

¢ Non-discrimination (Articles 18 and 19 TFEU);

e EU citizenship and nationality (Article 20 TFEU);

e Free movement of persons (Articles 20 and 21 TFEU)?;

o Political rights (Articles 22 and 24 TFEU); and

e European Citizens’ Initiative (Article 24 TFEU, Article 11(4) TEU).

A number of cases has been detected where the decision was issued on the basis of the
specific topics and on the grounds of Articles 18-24 TFEU. These judgments hold particular
significance for EU citizenship rights, and they have been summarized under the relevant
topics in Section 4. Others have a limited impact and only refer to the TFEU articles by
confirming prior CJEU decisions and case-law. Both of these have been listed under the
table below, whereas the comments provided focus on those that contribute to the
development of EU law in the field of EU citizenship.

3.1 List of CJEU judgments related to Citizenship rights

The table below provides an exhaustive list of the 47 judgments by the CJEU that are
related to the EU citizenship rights topics. The list covers decisions issued from 30 June
2020 till the date of finishing the present study, i.e. 25 August 2023. The cases that have
been found relevant and summarized in the report are highlighted in light grey. Each listed
case contains a clickable link to the judgment published in the InfoCuria Case-law database
for ease of reference.

Table 1: List of judgments of CJEU

Case No [_)ate o e Title of the case Subject-matter TFEL.J/TEU
judgment article
C-339/21 16 March Colt Technology Services Non-discrimination on | Article 18 TFEU
2023 SpA and Others v Ministero grounds of nationality
della Giustizia and Others
C-237/21 22 Generalstaatsanwaltschaft Non-discrimination on | Article 18 TFEU
December | Muinchenv S.M. grounds of nationality
2022

12 This report does not address several cases which are, while not based on Article 21 TFEU or on the Free Movement
Directive, still relevant in the context of the exercise of free movement during the COVID-19 pandemic. They concern in
particular the EU Digital COVID Certificate Regulation (Regulation (EU) 2021/953). These are T-527/21 (Abenante and
Others v Parliament and Council), T-101/22 (OG and Others v Commission), T-103/22 (ON v European Commission) and T-
503/21 (Lagardére, unité médico-sociale v Commission).
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Date of the

judgment

Title of the case

Subject-matter

TFEU/TEU
article

C-522/20 2 October OE v VY Non-discrimination on | Article 18 TFEU
2022 grounds of nationality
T-259/20 17 February | Ryanair DAC v European Non-discrimination on | Article 18 TFEU
2021 Commission grounds of nationality
C-398/19 17 Generalstaatsanwaltschaft Non-discrimination on | Article 18 TFEU
December | Berlinv BY grounds of nationality
2020
C-587/20 2 June 22 A v HK/Danmark and Non-discrimination on | Article 19 TFEU
HK/Privat the basis of age
C-344/20 13 October | L.F.vS.C.R.L. Non-discrimination on | Article 19 TFEU
22 the basis of religion or
belief
Joined 15 July 2021 | IX v WABE eV and MH Miiller | Non-discrimination on | Article 19 TFEU
Cases C- Handels GmbH v MJ the basis of religion or
804/18 belief
and C-
341/19
C-356/21 12 January | J.K.vTP S.A Non-discrimination on | Article 19(1) TFEU
2023 the basis of sexual
orientation
C-528/21 27 April M.D. v Orszagos Citizenship of the Article 20 TFEU
2023 Idegenrendészeti Union — Free
Féigazgatésag Budapesti €s movement of persons
Pest Megyei Regionalis
Igazgatésaga
C-624/20 9 July 2022 | E.K. v Staatssecretaris van Citizenship of the Article 20 TFEU
Justitie en Veiligheid Union — Free
movement of persons
C-459/20 22 June X v Staatssecretaris van Citizenship of the Article 20 TFEU
2023 Justitie en Veiligheid Union — Free
movement of persons
Joined 5 May 2022 | Subdelegacion del Gobierno Citizenship of the Article 20 TFEU
cases C- en Toledo v XU and QP Union — Free
451/19 movement of persons
and C-
532/19
C-285/22 6 July 2023 | Julien v Council Citizenship of the Article 20(1) TFEU
P Union
C-502/21 15 June David Price v Council of the Citizenship of the Article 20(1) TFEU
P 2023 European Union Union
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Date of the

judgment

Title of the case

Subject-matter

TFEU/TEU
article

C-501/21 15 June Shindler and Others v Council | Citizenship of the Article 20(1) TFEU
P 2023 Union
C-499/21 15 June 23 | Silver and Others v Council Citizenship of the Article 20(1) TFEU
P Union
C-118/20 18 January | JY v Wiener Landesregierung | Citizenship of the Article 20(1) TFEU
2022 Union
C-85/21 15 March WY v Steiermarkische Citizenship of the Article 20(1) TFEU
2022 Landesregierung Union
C-112/20 11 March Belgian State Retour du Citizenship of the Article 20(1) TFEU
2021 parent d'un mineur Union
C-673/20 6 September | EP v Préfet du Gers and Citizenship of the Articles 20 and 22
2022 Institut national de la Union - Right to vote TFEU
statistigue and des études
économiques
C-49/22 8 June 2023 | Austrian Airlines AGv TW Consular protection Article 20(2)(c)
TFEU
C-1/23 18 April Afrin Consular protection Article 20(2)(c)
2023 TFEU
C-347/21 15 DD (Réitération de I'audition Consular protection Article 20(2)(c)
September | d’un témoin) TFEU
2022
C-660/21 22 June K.B. and F.S. (Relevé d'office | Consular protection Article 20(2)(c)
2023 dans le domaine pénal) TFEU
C-709/20 15 July 2021 | CG v The Department for Free movement of Article 21 TFEU
Communities in Northern persons
Ireland
C-576/20 7 July 2022 | CCv Free movement of Article 21 TFEU
Pensionsversicherungsanstalt | persons
C-490/20 14 V.M.A. v Stolichna obshtina, Free movement of Article 21 TFEU
December rayon ,Pancharevo® persons
2021
C-411/20 1 August S v Familienkasse Free movement of Article 21 TFEU
2022 Niedersachsen-Bremen der persons
Bundesagentur fir Arbeit
C-247/20 10 March VI v Commissioners for Her Free movement of Article 21 TFEU
2022 Majesty's Revenue and persons
Customs
C-168/20 11 BJ and OV v Mrs M and Free movement of Article 21 TFEU
November | Others persons
2021
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=274642&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1394684
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274642&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1394684
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274657&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=387288
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274657&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=387288
https://curia.europa.eu/juris/document/document.jsf?text=&docid=252341&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=469320
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62021CO0085
https://curia.europa.eu/juris/document/document.jsf?text=&docid=238749&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1739129
https://curia.europa.eu/juris/document/document.jsf?text=&docid=260522&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=80612
https://curia.europa.eu/juris/document/document.jsf?text=&docid=274423&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=4584501
https://curia.europa.eu/juris/document/document.jsf?text=consular%2Bprotection&docid=272582&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1542992#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=consular%2Bprotection&docid=265550&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1542992#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=consular%2Bprotection&docid=274868&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1542992#ctx1
https://curia.europa.eu/juris/document/document.jsf?text=&docid=244198&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=387288
https://curia.europa.eu/juris/document/document.jsf?text=&docid=262421&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=80612
https://curia.europa.eu/juris/document/document.jsf?text=&docid=251201&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=91746
https://curia.europa.eu/juris/document/document.jsf?text=&docid=263726&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=6122526
https://curia.europa.eu/juris/document/document.jsf?text=&docid=255423&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=91746
https://curia.europa.eu/juris/document/document.jsf?text=&docid=249066&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=469320
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Date of the

judgment

Title of the case

Subject-matter

TFEU/TEU
article

C-35/20 6 October Syyttédja v A Free movement of Article 21 TFEU
2021 persons
C-930/19 2 September | X v Belgian State Free movement of Article 21 TFEU
2021 persons
C-719/19 22 June FS v Staatssecretaris van Free movement of Article 21 TFEU
2021 Justitie en Veiligheid persons
C-718/19 22 June Ordre des barreaux Free movement of Article 21 TFEU
2021 francophones et persons
germanophone, Association
pour le droit des Etrangers
ASBL, Coordination et
Initiatives pour et avec les
Réfugiés et Etrangers ASBL,
Ligue des Droits de 'lHomme
ASBL, Vluchtelingenwerk
Vlaanderen ASBL v Conseil
des ministres
C-535/19 15 July 2021 | A v Latvijas Republikas Free movement of Article 21 TFEU
Veselibas ministrija (Soins de | persons
santé public)
C-505/19 12 May 2021 | WS v Bundesrepublik Free movement of Article 21 TFEU
Deutschland persons
C-454/19 19 Staatsanwaltschaft Heilbronn | Free movement of Article 21 TFEU
November | vs ZW persons
2020
C-181/19 6 October Jobcenter Krefeld Free movement of Directive
2020 persons 2004/38/EC
C-22/21 15 SRS and AA v Minister for Free movement of Directive
September | Justice and Equality persons 2004/38/EC
2022
C-2/21 24 June Rzecznik Praw Free movement of Article 21 TFEU
2022 Obywatelskich persons
C-394/19 12 October | CPAS d'Anderlecht Free movement of Directive
2020 persons 2004/38/EC
C-710/19 17 GMA Demandeur d'emploi Free movement of Directive
December persons 2004/38/EC
2020
C-817/19 21 June Ligue des droits humains Free movement of Article 21 TFEU
2022 persons
T-158/21 9 November | Citizens' Committee of the European Citizens’ Article 24 TFEU
2022 European Citizens' Initiative Initiative and 11 TEU
'‘Minority SafePack — one
million signatures for diversity
in Europe' v European
Commission
C-899/19 20 January | Romania v European European Citizens’ Article 24 TFEU
P 2022 Commission, Hungary Initiative and 11 TEU
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=247057&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=1044143
https://curia.europa.eu/juris/document/document.jsf?text=&docid=245533&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=845882
https://curia.europa.eu/juris/document/document.jsf?text=&docid=243243&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=884422
https://curia.europa.eu/juris/document/document.jsf?text=&docid=243245&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=846966
https://curia.europa.eu/juris/document/document.jsf?text=&docid=244182&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=847449
https://curia.europa.eu/juris/document/document.jsf?text=&docid=241169&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=855380
https://curia.europa.eu/juris/document/document.jsf?text=&docid=233924&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=855733
https://curia.europa.eu/juris/document/document.jsf?text=&docid=232081&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=6173712
https://curia.europa.eu/juris/document/document.jsf?text=&docid=265547&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2080078
https://curia.europa.eu/juris/document/document.jsf?text=&docid=262081&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1711192
https://curia.europa.eu/juris/document/document.jsf?text=&docid=232882&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=1735446
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235716&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1735446
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261282&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1739129
https://curia.europa.eu/juris/document/document.jsf?text=&docid=267915&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=883905
https://curia.europa.eu/juris/document/document.jsf?text=&docid=252444&pageIndex=0&doclang=fr&mode=lst&dir=&occ=first&part=1&cid=884203
https://curia.europa.eu/juris/document/document.jsf?text=&docid=252444&pageIndex=0&doclang=fr&mode=lst&dir=&occ=first&part=1&cid=884203
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Date of the TFEU/TEU

Case No Title of the case Subject-matter

judgment article

T-495/19 10 Romania v European European Citizens’ Article 24 TFEU
November | Commission Initiative and 11 TEU
2021

The CJEU adjudicated on 47 cases concerning EU citizenship rights, that cover articles 18,
19, 20, 21, 22, and 24 TFEU and 11(4) TEU. Some of the examined decisions include
reference to more than 1 of the above articles and encompass Court interpretation of equal
importance on numerous grounds relevant for this study. For precision though, these
judgments are counted merely once and are included in the above list as relevant for their
first (main) topic.

Topics where no relevant case-law has been found are:
¢ Right to consular protection (Article 20(2)(c) and Article 23 TFEU); and

¢ Right to petition to EP and address Ombudsman/right to address institutions (Article
20(d) TFEU, Article 24(2), (3) and (4)).

4 CJEU case-law per specific topic

This chapter provides more detailed explanations as well as case-law developments on the
specific topics under the Citizenship rights. These topics are listed below:

¢ Non-discrimination on grounds of nationality (Article 18 TFEU);

e Combating discrimination on the basis of sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation (Article 19 TFEU);

e Citizenship of the Union (Article 20(1) TFEU);

¢ Right to move and reside freely in the territory of the Member States (Articles 20(2)
and 21 TFEU);

e Right to vote and stand as a candidate in municipal and European Parliament
elections (Articles 20(2)(b) and 22 TFEU); and

e European Citizens’ Initiative (Article 24 TFEU, Article 11(4) TEU).

4.1 Non-discrimination on grounds of nationality (Article
18 TFEU)

4.1.1 Introduction

Article 18(1) TFEU prohibits any discrimination against EU citizens on grounds of
nationality.

In the period covered by this report 30 June 2020 to 25 August 2023, the Court has issued
5 judgments on this subject matter of which 3 were identified as key with respect to non-
discrimination on grounds of nationality. These decisions dealt with the treatment of mobile
EU citizens in cases of extradition, and the residency requirements a Member State may
adopt in order for its courts to gain jurisdiction in matrimonial matters and the matters of
parental responsibility, and whether those may differ from the applicable ones to its own
nationals.
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4.1.2 Case-law developments

4.1.2.1 Non-discrimination on grounds of nationality and extradition of
mobile EU citizens

When it comes to non-discrimination on the basis of nationality and extradition to a third
country of EU citizens residing in a Member State other than the Member State of their
nationality, we can single out the case C-237/21 Generalstaatsanwaltschaft Miinchen v
S.M*= and the case C-398/19 Generalstaatsanwaltschaft Berlin v BY**. In each case,
the issue at hand was the interaction between national rules precluding the extradition of
the host Member State’s own nationals and the EU principle of non-discrimination of EU
citizens on grounds of nationality.

The case C-237/21 Generalstaatsanwaltschaft Miinchen v S.M concerns the extradition
of an EU citizen for the purpose of enforcing a custodial sentence. As a preliminary issue,
the Court clarified that the fact that the EU citizen held also the nationality of the third
country which made the extradition request could not prevent the EU citizen from asserting
the rights and freedoms guaranteed by Articles 18 and 21 TFEU. Then, the Court, referred
to its previous case-law® and confirmed that if the rules on extradition of a Member State
introduce a difference in treatment between its nationals and nationals of other Member
States permanently residing in its territory by prohibiting only the extradition of its own
nationals, that Member State is under an obligation to ascertain whether there is an
alternative measure to extradition that is less prejudicial to the exercise of the freedom of
movement and residence of an EU citizen who is a permanent resident of that Member
State!’. In the case at stake, according to national law of the requested Member State, the
individual concerned could serve his sentence in its territory if the third State which made
the request for extradition consented to that.

Thus, where the application of such an alternative to extradition consists in EU citizens
being able to serve their sentence in that Member State under the same conditions as its
own nationals, but such application is conditional upon obtaining the consent of the
requesting third State, the requested Member State should actively seek the consent of
that third State and use all the mechanisms for cooperation and assistance in criminal
matters which are available to it'8. If the third State which made the request for extradition
consents to the custodial sentence being enforced in the territory of the requested Member
State, that Member State will be in a position to allow EU citizens who reside permanently
in its territory to serve their sentence there, and thus to ensure that they are treated in the
same way as its own nationals. If such consent is not obtained, the extradition of the person
would constitute a justified restriction to the right to move and reside, so far as the
extradition itself does not infringe obligations under the Charter of Fundamental Rights of
the European Union.®

In the case C-398/19 Generalstaatsanwaltschaft Berlin v BY? an extradition request, for
the purposes of criminal prosecution of a dual Ukrainian and Romanian national living in

13 Judgement of the Court (Grand Chamber) of 22 December 2022, Generalstaatsanwaltschaft Miinchen v S.M.,C-237/21,
EU:C:2022:1017.

14 Judgement of the Court (Grand Chamber) of 17 December 2020, BY, C-398/19, EU:C:2020:1032.

15 Judgement of the Court (Grand Chamber) of 22 December 2022, Generalstaatsanwaltschaft Miinchen v S.M.,C-237/21,
EU:C:2022:1017, para. 31.

16 See: Judgment of the Court (Grand Chamber) of 13 November 2018, Raugeivicius, C-247/17, EU:C:2018:898.

17 Judgement of the Court (Grand Chamber) of 22 December 2022, Generalstaatsanwaltschaft Miinchen v S.M.,C-237/21,
EU:C:2022:1017, para. 31.

18 Judgement of the Court (Grand Chamber) of 22 December 2022, Generalstaatsanwaltschaft Miinchen v S.M.,C-237/21,
EU:C:2022:1017, para. 35-42.

19 Judgment of the Court (Grand Chamber) of 2 April 2020, I.N. v Ruska Federacija, C-897/19 PPU, EU:C:2020:262.

20 Judgement of the Court (Grand Chamber) of 17 December 2020, Generalstaatsanwaltschaft Berlin v BY, C-389/19,
EU:C:2020:1032, para. 28.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=268789&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4499276
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235710&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4498424
https://curia.europa.eu/juris/document/document.jsf?text=&docid=211561&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2198693
https://curia.europa.eu/juris/document/document.jsf?text=&docid=268789&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4499276
https://curia.europa.eu/juris/document/document.jsf?text=&docid=268789&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4499276
https://curia.europa.eu/juris/document/document.jsf?text=&docid=224890&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2211699
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235710&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4498424
https://curia.europa.eu/juris/document/document.jsf?text=&docid=235710&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=4498424
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Germany, was filed by the Ukrainian authorities. The citizen in question had moved from
Ukraine to Germany, at a time when he did not possess EU citizenship. As a follow up to
its Petruhhin judgment?, the Court clarifies the obligations incumbent on the Member
States in the exchanging of information in the framework of an extradition request. The
Court also held that Articles 18 and 21 TFEU are applicable to the situation of an EU citizen-
who has acquired the nationality of a Member State, and, therefore, EU citizenship, after
having moved to another Member State.??

In particular, the Court confirmed that priority must be given to informing the offender’s
Member State of the request for extradition to afford the authorities of that Member State
the opportunity to issue a European arrest warrant for the purposes of prosecution.?
However, neither the Member State from which extradition is requested nor the Member
State of which the requested EU citizen is a national are obliged to ask the third State
requesting extradition to send to them a copy of the criminal investigation file in order to
enable the Member State of which that person is a national to assess the possibility that it
might itself conduct a criminal prosecution of that person. Moreover, the host Member State
does not have a duty to refuse extradition and take charge of the prosecution even if
admissible under its national law.?*

See also Case C-505/19 WS v Bundesrepublik Deutschland (under Section 4.4.2.5).
4.1.2.2 Non-discrimination on grounds of nationality and rules on jurisdiction

When it comes to non-discrimination on the basis of nationality and the question of court
jurisdiction, the Court issued a judgment in the case C-522/20 OE v VY?. The matter
concerned a couple, married in Ireland, where they had their habitual residence. After their
split, one of the husbands changed residence to Austria in whose courts the divorce papers
were filed. The issue at hand concerned whether national requirements for holding a
residence of a minimum period for the courts of a particular Member State (Austria in the
case) to gain jurisdiction are discriminatory in the context of matrimonial matters and
parental responsibilities. The Court was called to provide clarification in light of the
Regulation No 2201/20032¢ (“Brussels lla Regulation”) and the national rules on a minimum
period of stay of 6 months for the rules on court jurisdiction to apply. In this context, CJEU
established that article 18 must be interpreted as meaning that the requirement for a
minimum period of residence for the purposes of granting jurisdiction to the courts of the
host Member State should not be considered a case of discrimination based on
nationality.?” The Court reasoning concluded that differentiated rules on court jurisdiction in
cases of nationals of that particular Member State as opposed to non-nationals, who must
reside in that country for a minimum period, are justifiable on the account of the need to
establish a real link with the Member State whose courts exercise jurisdiction to rule on the
dissolution of the matrimonial ties concerned.?® According to the Court, a person who is a
national of a Member State does not only have institutional and legal ties with that Member
State but “as a general rule” also “cultural, linguistic, social, family or property ties”.?°

21 Judgment of the Court (Grand Chamber) of 6 September 2016, Aleksei Petruhhin, C-182/15, EU:C:2016:630.

22 Judgement of the Court (Grand Chamber) of 17 December 2020, Generalstaatsanwaltschaft Berlin v BY, C-389/19,
EU:C:2020:1032, para. 31.

2 Judgement of the Court (Grand Chamber) of 17 December 2020, Generalstaatsanwaltschaft Berlin v BY, C-389/19,
EU:C:2020:1032, para. 43-47.

24 Judgement of the Court (Grand Chamber) of 17 December 2020, Generalstaatsanwaltschaft Berlin v BY, C-389/19,
EU:C:2020:1032, para. 67.

2 Judgment of the Court (Third Chamber) of 10 February 2022, OE v VY, C-522/20, EU:C:2022:87.

% Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000 (OJ
2003 L 338, p. 1).

27 Judgment of the Court (Third Chamber) of 10 February 2022, OE v VY, C-522/20, EU:C:2022:87, para. 19 - 21.
28 Judgment of the Court (Third Chamber) of 10 February 2022, OE v VY, C-522/20, EU:C:2022:87, para. 38-44.
2% Judgment of the Court (Third Chamber) of 10 February 2022, OE v VY, C-522/20, EU:C:2022:87, para. 31.
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4.2 Combating discrimination on the basis of sex, racial
or ethnic origin, religion or belief, disability, age or
sexual orientation (Article 19 TFEU)

4.2.1 Introduction

Article 19 TFEU provides that the EU may take appropriate action to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.*
Within the timeframe of 30 June 2020 to August 2023 the Court handled 4 cases in respect
of non-discrimination on the basis of religion or belief, age and sexual orientation, which
are all presented below.

4.2.2 Case-law developments

4.2.2.1 Non-discrimination on the basis of religion or belief

Regarding the freedom of religion, the Court found that an internal rule of prohibiting the
visible wearing of religious, philosophical or spiritual signs does not constitute direct
discrimination if it is applied to all workers in a general and undifferentiated way. This has
been confirmed in the judgment C-344/20 L.F. v S.C.R.L*' where the Court ruled that
religion and belief must be regarded as a single ground of discrimination, covering both
religious belief and philosophical or spiritual belief, otherwise the general framework for
equal treatment in employment and occupation provided for by EU law will be
undermined.? Indeed, the judgment of the Court explicitly states that Article 1 of Directive
2000/78 of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation (“Equality Framework Directive”) refers to ‘religion’ and ‘belief’
together, as does the wording of various provisions of primary EU law, namely Article 19
TFEU, according to which the EU legislature may take appropriate action to combat
discrimination based on, inter alia, ‘religion or belief’.3

In a similar judgment in the joined cases C-804/18 and C-341/19/X v WABE eV and MIH
Miiller Handels GmbH v MJ** two employees of companies governed by German law
wore an Islamic headscarf at their respective workplaces. In both cases, the employees
were subject to instructions and warnings against displaying any major signs of political,
philosophical or religious beliefs, and were told not to wear their headscarves. The Court
stated that a prohibition on wearing any visible form of expression of political, philosophical
or religious beliefs in the workplace may be justified by the employer's need to present a
neutral image towards customers or to prevent social disputes. However, it added that such
obligation cannot put persons adhering to a particular religion or belief at a particular
disadvantage.® In any case, the justification of such prohibition must correspond to a
genuine need from the employer, and national courts should take into account the specific
context of their Member State when weighting the rights and interests at issue.*®

30 See also Article 21(1) of the Charter of Fundamental Rights.

31 Judgement of the Court (Second Chamber) of 13 October 2022, L.F. v S.C.R.L., C-344/20, EU:C:2022:774, para. 33. See
also judgment of 14 March 2017, G4S Secure Solutions, C-157/15, EU:C:2017:203, paragraphs 30 and 32.

32 See press release.

33 Judgement of the Court (Second Chamber) of 13 October 2022, L.F. v S.C.R.L., C-344/20, EU:C:2022:774, para. 25

34 Judgement of the Court (Grand Chamber) of 15 July 2021, IX v WABE eV and MH Miuller Handels GmbH v MJ, Joined
Cases C-804/18 and C-341/19, EU:C:2021:594, para. 52.

35 Judgement of the Court (Grand Chamber) of 15 July 2021, IX v WABE eV and MH Miiller Handels GmbH v MJ, Joined
Cases C-804/18 and C-341/19, EU:C:2021:594, para. 44.

36 See: https://www.europeansources.info/record/joined-cjeu-cases-c-804-18-c-341-19-wabe-and-mh-muller-handel/
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4.2.2.2 Non-discrimination on the basis of age

As per the case C-587/20 A v HK Danmark and HK/Privat®’ it has been ruled that an age
limit laid down in the articles of association of an employees' organisation to be eligible for
the post of president of that organisation is discriminative on the basis of age.* Indeed, an
individual born in 1948 was recruited in 1978 as a trade union officer by a local branch of
a Danish workers' organization, and subsequently elected as president. Although political,
this position had certain elements that were characteristic of a job (full time employment,
monthly salary and paid holidays). At the age of 63, the individual had exceeded the age
limit provided in the association’s statutes for standing for re-election to the presidency.
Following a complaint, the Danish Equal Treatment Commission ruled that prohibiting the
individual from standing for re-election to the presidency on the grounds of her age was
contrary to the Danish Anti-Discrimination Act. As a result of the failure to comply with that
decision, the Court of Appeal held that the resolution of the dispute depended on whether,
as the elected chair of the worker’s organization and a member of its political staff, the
individual fell within the scope of the Equality Framework Directive®. In its ruling, the Court
confirmed the opinion of the Advocate General that the Equality Framework Directive, being
legally based on Article 19(1) TFEU, aims at eliminating, on grounds of social and public
interest, all obstacles based on discriminatory grounds to access to livelihoods and to the
capacity to contribute to society through work, irrespective of the legal form in which it is
provided.*°

4.2.2.3 Non-discrimination on the basis of sexual orientation

In the case C-356/21 J.K. v TP S.A* the CJEU has ruled that sexual orientation cannot be
a reason to refuse or conclude a contract with a self-employed worker®2. In this matter, a
self-employed worker and his partner published a music video on YouTube aimed at
promoting tolerance towards same-sex couples. Shortly after the video went public,
although J.K. had previously concluded a series of consecutive short-term contracts on a
self-employed basis with the Poland’s public television channel, no new contract for specific
work was concluded with him. The Court in its judgment recognized the rights of self-
employed persons not to be discriminated on the basis of their sexual orientation. Indeed,
the Court stated that the concept of ‘conditions for access to employment, self-employment
and occupation’ must be construed broadly, covering the access to any occupational
activity, whatever the nature and characteristics of such activity.*3

The Court’s decision thus reasserted that the Equality Framework Directive aims to
eliminate, on grounds relating to social and public interest, all discriminatory obstacles to
access to livelihoods and to the capacity to contribute to society through work, irrespective
of the legal form in which they are provided.**

87 Judgement of the Court (Second Chamber) of 2 June 2022, A v HK Danmark and HK/Privat, C-587/20, EU:C:2022:419.
38 Judgement of the Court (Second Chamber) of 2 June 2022, A v HK Danmark and HK/Privat, C-587/20, EU:C:2022:419,
para. 54.

% See also press release.

40 Judgement of the Court (Second Chamber) of 2 June 2022, A v HK Danmark and HK/Privat, C-587/20, EU:C:2022:419,
para. 34.

41 Judgment of the Court (Second Chamber) of 12 January 2023, J.K. v TP S.A, C 356/21, EU:C:2023:9.

42 See also press release.

43 Judgment of the Court (Second Chamber) of 12 January 2023, J.K. v TP S.A, C 356/21, EU:C:2023:9, para. 36.

4 Judgment of the Court (Second Chamber) of 12 January 2023, J.K. v TP S.A, C 356/21, EU:C:2023:9, para. 43.

Valdani Vicari & Associati

ECONOMICS & POLICY

13


https://curia.europa.eu/juris/document/document.jsf?text=&docid=260182&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1425556
https://curia.europa.eu/juris/document/document.jsf?text=&docid=260182&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1425556
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-06/cp220092fr.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=260182&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1425556
https://curia.europa.eu/juris/document/document.jsf?text=&docid=269149&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1432718
https://curia.europa.eu/jcms/upload/docs/application/pdf/2023-01/cp230006en.pdf
https://curia.europa.eu/juris/document/document.jsf?text=&docid=269149&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1432718
https://curia.europa.eu/juris/document/document.jsf?text=&docid=269149&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1432718

Overview of judgments by Court of Justice of the European Union on EU citizenship

4.3 Citizenship of the Union (Article 20(1) TFEU)

4.3.1 Introduction

Article 20(1) TFEU provides that any person who is a national of an EU Member State is
also a citizen of the Union. Furthermore, the citizenship of the Union is additional to and
does not replace national citizenship.

From 30 June 2020 up to August 2023 the Court handled 8 cases in respect of EU
citizenship, 6 of which are described below. These cases include loss of EU citizenship due
to loss of nationality of a Member State. Cases on the topic of derived rights of residence
for non-EU family members of EU citizens based on Article 20 TFEU are discussed under
Section 4.4 on free movement.

4.3.2 Case-law developments

4.3.2.1 Loss of EU citizenship due to loss of nationality of a Member State

The three cases C-499/21 P Silver and Others v Council*®, C-501/21 P Shindler and
Others v Council’® and C-502/21 P David Price v Council*’ are particularly interesting in
the context of British citizens who have lost their rights as EU citizens as a result of the
United Kingdom’s withdrawal from the EU*. The three actions were brought separately
before the Court by British citizens that tried to challenge the EU-UK Withdrawal Agreement
and the Council’s decision, claiming, among other things, that those acts had deprived
them of rights that they had exercised and acquired as EU citizens. The Court rejected
these actions and confirmed that the loss of the status of citizen of the European Union,
and consequently the loss of the rights attached to that status, is an automatic
consequence of the sole sovereign decision taken by the United Kingdom to withdraw from
the European Union, and not of the withdrawal agreement or the Council’s decision.*°

Another case on the loss of EU citizenship worth mentioning is C-118/20 JY v Wiener
Landesregierung.”® In this matter, an Estonian national voluntarily renounced her
Estonian nationality after having obtained assurances as to the grant of Austrian nationality.
However, due to several administrative offences the Austrian competent authority later
revoked its assurance as to the grant of Austrian nationality. The Court in its judgment
confirmed that the loss of the status of EU citizen falls, by reason of its nature and its
consequences, within the scope of EU law where the assurance as to the grant of another
Member State nationality is revoked with the effect of preventing that person from
recovering the status of EU citizen. Although it is ascertained that the Member States hold
exclusive competence to establish the rules for the acquisition or loss of nationality, the
authorities of the naturalising Member State must take into account the EU law principle of
proportionality when seeking to revoke a previously given assurance as to the grant of the
host Member State’s nationality. In this case the Court® confirmed that the principle of
proportionality has not been satisfied where such a decision is based on administrative

4 Judgment of the Court (Eighth Chamber) of 15 June 2023, Silver and Others v Council, C-499/21 P, EU:C:2023:479.

46 Judgment of the Court (Eighth Chamber) of 15 June 2023, Shindler and Others v Council, C-501/21 P, EU:C:2023:480.
47 Judgment of the Court (Eighth Chamber) of 15 June 2023, David Price v Council, C-502/21 P, EU:C:2023:482.

8 For loss of EU citizenship and loss of rights as EU citizens see also: Judgment of 9 June 2022, EP v Préfet du Gers and
Institut national de la statistique et des études économiques (INSEE), C-673/20, EU:C:2022:449.

4% Judgment of the Court (Eighth Chamber) of 15 June 2023, Silver and Others v Council, C-499/21 P, EU:C:2023:479, para.
46 and 47; Judgment of the Court (Eighth Chamber) of 15 June 2023, Shindler and Others v Council, C-501/21 P,
EU:C:2023:480, para. 69 and 70; Judgment of the Court (Eighth Chamber) of 15 June 2023, David Price v Council, C-502/21
P, EU:C:2023:482, para. 75 and 76.

50 Judgment of the Court (Grand Chamber) of 18 January 2022, JY v Wiener Landesregierung, C-118/20, EU:C:2022:34.

51 The Court has relied on the prior case-law: judgments of 2 March 2010, Rottmann, C-135/08, EU:C:2010:104, para.55 and
56, and of 12 March 2019, Tjebbes and Others, C-221/17, EU:C:2019:189, para. 40.
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traffic offences which, under the applicable provisions of national law, give rise to a mere
pecuniary penalty.>?

In the case C-673/20 EP v Préfet du Gers and Institut national de la statistique et des
études économiques (INSEE)*, the Court considered, in essence, the question of
whether, after the withdrawal of the United Kingdom from the European Union, nationals of
that State who exercised their right to reside in a Member State before the end of the
transition period, have the guaranteed right to vote and to stand as a candidate in municipal
elections in the Member State of residence, especially where they are deprived of the right
to vote on elections held in the Member State of nationality®*. The Court ruled that, as of
the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the
European Union, on 1 February 2020, nationals of that State who exercised their right to
reside in a Member State before the end of the transition period no longer enjoy the status
of citizen of the Union, nor, more specifically, by virtue of Article 20(2)(b) TFEU and Article
22 TFEU, the right to vote and to stand as a candidate in municipal elections in their
Member State of residence, including where they are also deprived, by virtue of the law of
the State of which they are nationals, of the right to vote in elections held by that State.

Finally, in the order C-85/21, WY v Steiermdérkische Landesregierung® the CJEU dealt
with another case concerning the loss of nationality. The case concerned WY who had
acquired the Austrian nationality in 1992 after having renounced his Turkish nationality. In
2018, an Austrian court confirmed that WY had automatically lost Austrian nationality in
1994 upon reacquisition of the Turkish nationality. This means that WY ceased to be an
Austrian citizen before the accession of the Austria on 1 January 1995. The Court confirmed
that WY was no longer an Austrian national when the provisions on EU citizenship came
into force in Austria, and thus never obtained the EU citizenship.%® In these circumstances,
the specific situation of WY does not fall within the scope of Article 20 TFEU or Article 21
TFEU®".

4.4 Right to move and reside freely in the territory of the
Member States (Articles 20(2) and 21 TFEU)

4.4.1 Introduction

Under Articles 20(2)(a) and 21 TFEU, EU citizens are entitled to move and reside freely in
the territory of the Member States, subject to the limitations and conditions laid down in the
Treaties and measures adopted to give them effect.

In the period between 30 June 2020 to August 2023, the Court has delivered multiple
judgements in relation to Article 21 TFEU (including its implementation through the Free
Movement Directive)®®. The cases dealt, for example, with free movement and (derived)

52 Judgment of the Court (Grand Chamber) of 18 January 2022, JY v Wiener Landesregierung, C-118/20, EU:C:2022:34,
para. 74.

53 Judgment of 9 June 2022, EP v Préfet du Gers and Institut national de la statistique et des études économiques (INSEE),
C-673/20, EU:C:2022:449.

54 Judgment of 9 June 2022, EP v Préfet du Gers and Institut national de la statistique et des études économiques (INSEE),
C-673/20, EU:C:2022:449, para. 45.

55 Order of the Court (Ninth Chamber) of 15 March 2022, WY v Steiermérkische Landesregierung, C-85/21, EU:C:2022:192
56 Order of the Court (Ninth Chamber) of 15 March 2022, WY v Steiermarkische Landesregierung, C-85/21, EU:C:2022:192,
para. 29.

57 Order of the Court (Ninth Chamber) of 15 March 2022, WY v Steiermarkische Landesregierung, C-85/21, EU:C:2022:192,
para. 31.

%8 This section will not address the judgments of the CJEU based primarily on the status of ‘Union worker’ pursuant to Article
45 et seq. TFEU.

15

VV

Valdani Vicari & Associati

ECONOMICS & POLICY


https://curia.europa.eu/juris/document/document.jsf?text=&docid=252341&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2193153
https://curia.europa.eu/juris/document/document.jsf?text=&docid=260522&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=2204278
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62021CO0085
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62021CO0085
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62021CO0085

Overview of judgments by Court of Justice of the European Union on EU citizenship

residence rights, entry and residence rights of “other family members”, or access to benefits
and/or social assistance by mobile EU citizens.

The Court has also delivered multiple judgments on the topic of derived rights of residence
for non-EU family members of EU citizens, following the Court’s line of rulings starting from
Ruiz Zambrano, based on Article 20 TFEU.

4.4.2 Case-law developments

4.4.2.1 Free movement rights and (derived) residence rights

C-710/19 G.M.A. (Demandeur d'emploi)>® concerned the right of residence of jobseekers.
Article 45 TFEU and Article 14(4)(b) of Directive 2004/38/EC require the host Member State
to grant the EU citizen ‘a reasonable period of time’ to look for work which, should the EU
citizen decide to register as a jobseeker in the host Member State, starts from the time of
registration’®®. This reasonable period of time should ‘allow that person to acquaint himself
or herself with potentially suitable employment opportunities and take the necessary steps
to obtain employment®!. ‘During that period, the host Member State may require the
jobseeker to provide evidence that he or she is seeking employment’®2. A period of 6
months from the date of registration ‘does not appear, in principle, to be insufficient’®®.'It is
only after the reasonable period of time has elapsed that the jobseeker is required to
provide evidence not only that he or she is continuing to seek employment but also that he
or she has a genuine chance of being engaged’. Where an EU citizen enters a host Member
State with the intention of seeking employment there, his or her right of residence during
the first 3 months is also covered under Art, 6 of Directive 2004/38/EC. Accordingly, during
that three-month period, no condition other than the requirement to hold a valid identity
document is to be imposed on that citizen®.

In case C-719/19 Staatssecretaris van Justitie en Veiligheid® the Court held that an
expulsion decision taken on the ground that an EU citizen no longer enjoys a right of
residence under Article 7 of Directive 2004/38/EC in the territory of a Member State, cannot
be regarded as having fully been complied with, merely because the person concerned has
physically left the host Member State. The EU citizen needs to have genuinely and
effectively terminated his or her residence there under the referred to Article 7°¢. Only once
these EU citizens have genuinely and effectively terminated that residence, can they again
exercise their right of residence under Article 6 of Directive 2004/38/EC in the same host
Member State, as their new residence cannot be regarded as constituting in fact a
continuation of their preceding residence in that territory®’.

In the event of failure to comply with such an expulsion decision, the Member State is not
obliged to adopt a new decision but may rely on the initial one in order to oblige the person

59 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037.
0 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037,
para. 51.

51 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037,
para. 45.

52 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037,
para. 43.

3 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037,
para. 42.

54 Judgment of the Court (First Chamber) of 17 December 2020, GMA Demandeur d'emploi, C-710/2019, EU:C:2020:1037,
para. 28.

% Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506.

% Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506, para. 81.

57 Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506, para. 81.
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concerned to leave its territory®®. However, a material change in circumstances enabling
the EU citizen to satisfy the conditions of the right of residence, for more than 3 months
under Article 7 (e.g. the EU citizen becomes a worker), would deprive the expulsion
decision of any effect and would require, despite the failure to comply with that decision,
that the residence on the territory of the Member State be regarded as legal®. Finally, an
expulsion decision taken under Article 15(1) of Directive 2004/38/EC does not preclude the
exercise of the right of entry under Article 5 of that directive, when the EU citizen travels to
the territory of the Member State ‘on an ad hoc basis for purposes other than to reside
there’".

In its judgment C-490/20 V.M.A. v Stolichna obshtina, rayon Pancharevo’, the Court
has held that, if a child is an EU citizen, he or she has a right to be issued a passport or
identity card by the Member State of nationality, stating the nationality and the name as it
appears on the birth certificate drawn up by another Member State’2. In addition, such a
document, alone or accompanied by others (such as the birth certificate issued by the
Member State of birth), must enable the child to travel with either parent whose parenthood
has been established by another Member State’. The parents, too, are each entitled to a
document mentioning them as persons who can travel alone with that child’*. This does
not entail an obligation for the Member State of nationality to issue a birth certificate with
the same content as the one issued in the other Member State. The Court clarified however
that the Member State of nationality is obliged to issue the identity card or passport without
requiring a birth certificate drawn up by its national authorities. A Member State cannot rely
on such a requirement, or on any other requirement stemming from its national law, in order
to refuse issuing a passport or identity card’. The Court also recalled that the rights of EU
citizens under Article 21 TFEU include the right to lead a normal family life, together with
their family members, both in their host Member State and in the Member State of which
they are nationals when they return to the territory of that Member State’®. As a
consequence, all Member States must recognise the parent-child relationship for the
purposes of the exercise of the rights that the child derives from EU law’’. The Court also
insisted on the importance of fundamental rights, in particular the right to private and family
life and the rights of the child — ‘in the situation with which the main proceedings are
concerned, the right to respect for private and family life guaranteed in Article 7 of the
Charter of Fundamental Rights and the rights of the child guaranteed in Article 24 of the
Charter of Fundamental Rights, in particular the right to have the child’s best interests taken
into account as a primary consideration in all actions relating to children, and the right to

% Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506, para. 94.

% Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506, para. 95.

70 Judgement of the Court (Grand Chamber) of 22 June 2021, Staatssecretaris van Justitie en Veiligheid, C-719/19,
EU:C:2021:506, para. 102-103.

" Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008.

2 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 44.

7 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 46.

74 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 50.

s Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 45.

6 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 45.

7 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 49 and 57.
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maintain on a regular basis a personal relationship and direct contact with both his or her
parents, are fundamental’ 8.

This does not require the Member State of which the child concerned is a national to
provide, in its national law, for the parenthood of persons of the same sex, or to recognise,
for purposes other than the exercise of the rights which that child derives from EU law, the
parent-child relationship between that child and the persons mentioned on the birth
certificate drawn up by the authorities of the host Member State as being the child’s
parents’”.

The holding in the V.M.A judgment was confirmed by the Court in its order C-2/21,
Rzecznik Praw Obywatelskich®.

In the case C-930/19 X v Belgian State®, the Court confirmed the validity of Article 13(2)
of Directive 2004/38/EC in the light of Articles 20 and 21 of the Charter of Fundamental
Rights of the European Union.

More specifically, it ruled that Article 13(2) of Directive 2004/38/EC is valid though, in the
event of divorce, annulment of marriage or termination of a registered partnership, that
provision makes the retention of the right of residence by a non-EU citizen whose spouse
is a mobile EU citizen and who has been a victim of domestic violence subject to the
condition, inter alia, of having sufficient resources®?; whereas Article 15(3) of Directive
2003/86/EC does not make the retention of the right of residence by a non-EU national who
has benefited from the right to family reunification subject to that condition in the event of
divorce or separation.

The ruling concludes that a difference in the treatment of non-EU citizens who are victims
of domestic violence by their spouse, depending on whether they have been granted family
reunification with an EU citizen or with a non-EU citizen does not infringe the right to
‘equality before the law’, enshrined in Article 20 of the Charter, of non-EU citizens in either
situation because of their differences of status and rights®:.

In addition, the Court took the opportunity of this case to reverse its position adopted in the
C-115/15 NA®* on the application of Article 13(2)(c) of Directive 2004/38/EC. While in NA,
the Court had ruled that the divorce proceedings must have started before the EU mobile
citizen leaves the Member State of residence in order for the non-EU citizen to retain his/her
right of residence, in the present case, it ruled that where a non-EU citizen has been the
victim of acts of domestic violence committed by his or her EU spouse, the non-EU citizen
can rely on the retention of his or her right of residence based on Article 13(2)(c) as long
as the divorce proceedings are initiated within a reasonable period following the departure
of the EU citizen from the host Member State 8°.

In case C-535/19 A (Soins de santé publics)®®, the Court examined how Regulation
883/2004 (on social security) interacts with the requirement to hold a comprehensive

8 Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 59.

® Judgment of the Court (Grand Chamber) of 14 December 2021, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’, C-
490/20, EU:C:2021:1008, para. 47-49, 52, 57, 67 and 68.

80 Order of the Court (Tenth Chamber) of 24 June 2022, Rzecznik Praw Obywatelskich, C-2/21, EU:C:2022:502.

81 Judgment of the Court (Grand Chamber) of 2 September 2021, X v Belgian State, C-930/219, EU:C:2021:657.

82 Judgment of the Court (Grand Chamber) of 2 September 2021, X v Belgian State, C-930/219, EU:C:2021:657, para. 61 —
62 - 64.

8 Judgment of the Court (Grand Chamber) of 2 September 2021, X v Belgian State, C-930/219, EU:C:2021:657, para. 61 —
90.

84 Judgment of the Court (First Chamber) of 30 June 2016, N.A. C-115/15, EU:C:2016:487, para. 51.

8 See Judgment of the Court (Grand Chamber) of 2 September 2021, X v Belgian State, C-930/219, EU:C:2021:657, para.
43 and 45, clarifying that initiating divorce proceedings almost 3 years after the EU spouse has left the host Member State
does not appear to represent a reasonable period.

86 Judgment of the Court (Grand Chamber) of 15 July 2021, A (Soins de santé publics, C-535/19, EU:C:2021:595.
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sickness insurance laid down under Article 7(1)(b) of Directive 2004/38. Pursuant this
article, Member States may require EU citizens who are nationals of another Member State
and who wish to have the right of residence in their territory for a period of longer than three
months without being economically active to have, for themselves and their family
members, comprehensive sickness insurance cover in the host Member State and
sufficient resources not to become a burden on the social assistance system of that
Member State during their period of residence.

The Court held that economically non-active EU citizens who move to another Member
State and are exercising their right of residence for a period of more than three months but
of less than five years have the right to be affiliated to the public sickness insurance scheme
of the host Member State. Indeed, the Court considered that a Member State cannot, under
its national legislation, refuse to affiliate to its public sickness insurance scheme an EU
citizen who, under Article 11(3)(e) of Regulation No 883/2004, on the determination of the
legislation applicable, comes under the legislation of that Member State®’.

Nevertheless, under such circumstances, the host Member State may provide that, until
the EU citizen obtains the right of permanent residence, access to this system is not free
of charge, in order to prevent economically non-active EU citizens from becoming an
unreasonable burden on its public finances®.

As a result, the host Member State may, subject to compliance with the principle of
proportionality, make the affiliation to its public sickness insurance system of an
economically non-active EU citizen subject to conditions intended to ensure that the EU
citizen does not become an unreasonable burden on its public finances. These conditions
may include the EU citizen concluding or maintaining a comprehensive private sickness
insurance enabling the host Member State to be reimbursed for the health expenses it has
incurred for that citizen’s benefit, or the EU citizen paying a contribution to that Member
State’s public sickness insurance system®. The Court has held that, in this context, the
host Member State must ensure that the principle of proportionality is observed ‘and,
therefore, that it is not excessively difficult for that citizen to comply with such conditions’®.

Case C-247/20 VI v The Commissioners for Her Majesty’s Revenue & Customs®!,
concerned the situation of an Irish child and her non-EU citizen parent and primary carer,
both residing in the UK. The issue was related to the requirement to have comprehensive
sickness insurance within the meaning of the Free Movement Directive.

First, the Court recalled that a minor’s right of permanent residence in the host Member
State, in order to ensure the effectiveness of that right of residence, necessarily implies a
right for the parent who is the primary carer of that child to reside with him or her in the host
Member State. As a consequence, the inapplicability of the condition of, among others,
having comprehensive sickness insurance after the minor has acquired permanent
residence extends to that parent. Therefore, after the child has acquired permanent
residence, neither of them is required to have comprehensive sickness insurance in order
to retain their right of residence®.

87 Judgment of the Court (Grand Chamber) of 15 July 2021, A (Soins de santé publics, C-535/19, EU:C:2021:595, para. 50.
88 Judgment of the Court (Grand Chamber) of 15 July 2021, A (Soins de santé publics, C-535/19, EU:C:2021:595, para. 58.
8 Judgment of the Court (Grand Chamber) of 15 July 2021, A (Soins de santé publics, C-535/19, EU:C:2021:595, paragraph
59 and C-247/20, VI, ECLI:EU:C:2022:177, para. 69.

% Judgment of the Court (Grand Chamber) of 15 July 2021, A (Soins de santé publics, C-535/19, EU:C:2021:595, paragraph
59.

91 Judgment of the Court (Fifth Chamber) of 10 March 2022, VI v Commissioners for Her Majesty's Revenue and Customs,
C-247/20, EU:C:2022:177.

92 Judgment of the Court (Fifth Chamber) of 10 March 2022, VI v Commissioners for Her Majesty's Revenue and Customs,
C-247/20, EU:C:2022:177, para. 60.
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In addition, the Court clarified that, before the child acquires permanent residence, both the
child and the parent who is the primary carer are required to have comprehensive sickness
insurance. This requirement is satisfied both where this child has comprehensive sickness
insurance which covers his or her parent, and in the inverse case where this parent has
such insurance covering the child®.

The Court recalled that host Member State may, subject to compliance with the principle of
proportionality, make an economically non-active EU citizen’s affiliation to its public
sickness insurance system subject to conditions intended to ensure that that citizen does
not become an unreasonable burden on its public finances. The Court also stressed that,
once an EU citizen is affiliated to such a public sickness insurance system in the host
Member State, he or she has comprehensive sickness insurance within the meaning of the
Free Movement Directive®. In a situation where the parent has worked and was subject to
tax in the host State during the period at issue, it would be disproportionate to deny that
child and the parent a right of residence on the sole ground that, during that period, they
were affiliated free of charge to the public sickness insurance system of that State. In these
circumstances, such affiliation cannot be considered to constitute an unreasonable burden
on the public finances of the Member State.

4.4.2.2 Entry and residence rights of “other family members” of EU citizens

Pursuant to Article 3(2) of the Free Movement Directive, Member States must facilitate the
entry and residence of ‘extended family members’ of EU citizens. The case C-22/21
Minister for Justice and Equality (Ressortissant de pays tiers cousin d’un citoyen de
I’'Union),*® concerned ‘members of the household’, one of the categories of ‘extended
family members’. First, the Court held that the three situations falling under the category
‘extended family members’ - financial dependence, physical dependence and household
membership - are not cumulative. This means that a person can be considered an
‘extended family members’ if he or she falls within one of these three situations. Second,
the Court clarified that the term ‘Member of the household refers’ to persons having a
relationship of dependence with the EU citizen based on ‘close and stable personal ties,
forged within the same household, in the context of a shared domestic life going beyond a
mere temporary cohabitation entered into for reasons of pure convenience’®. Factors to
consider in assessing whether such ties exist include the degree of kinship and, depending
on the specific circumstances of the case, ‘the closeness of the family relationship in
question, reciprocity and the strength of the ties®’. The ties must be of such a nature that,
if the family member were prevented from being a member of the household of the EU
citizen, ‘at least one of the two persons would be affected’®®. The duration of the shared
domestic life is also an important factor ®°. The EU citizen and the other family member
need to be members of the same household, but the EU citizen does not need to be the
head of this household 1.

% Judgment of the Court (Fifth Chamber) of 10 March 2022, VI v Commissioners for Her Majesty's Revenue and Customs,
C-247/20, EU:C:2022:177, para. 67.

94 Judgment of the Court (Fifth Chamber) of 10 March 2022, VI v Commissioners for Her Majesty’'s Revenue and Customs,
C-247/20, EU:C:2022:177, paragraph 69.

% Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683.

% Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683, paragraph 30.

97 Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683, paragraph 27.

% Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683, paragraph 27.

% Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683, paragraph 29.

100 Judgment of the Court (Third Chamber) of 15 September 2022, SRS and AA v Minister for Justice and Equality, C-22/21,
EU:C:2022:683, paragraph 22.
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4.4.2.3 Access to benefits and/or social assistance by mobile EU citizens

C-411/20, S. v Familienkasse Niedersachsen-Bremen der Bundesagentur fiir Arbeit'°
concerned the issue whether mobile EU citizens who habitually reside in the host Member
State and are economically inactive can be excluded from entitlement to family benefits
during the first three months of residence. The Court ruled that such a condition is not
compatible with EU law, insofar as it concerns persons having their habitual residence in
the host Member State where they are lawfully resident. For what concerns the Free
Movement Directive, the Court confirmed that an economically non-active EU citizen has
the right of residence on the territory of another Member State for a period of up to three
months without any conditions or any formalities other than the requirement to hold a valid
identity card or passport. While, under Article 24(2) of the Free Movement Directive,
Member States are entitled not to confer social assistance during the first three months of
residence to EU citizens other than those who are workers or self-employed and their family
members, the Court clarified that this derogation did not apply in this case. Indeed, where
family benefits are granted independently of the individual needs of the beneficiary and are
not intended to cover means of subsistence but to meet family expenses, they do not fall
under the concept of ‘social assistance’ within the meaning of Directive 2004/38/EC. This
is in particular the case for family benefits granted automatically to families meeting certain
objective criteria relating in particular to their size, income and capital resources without
any individual and discretionary assessment of personal needs %2,

Case C-181/19, Jobcenter Krefeld'%3 concerned the case of an EU citizen, who, before
he became unemployed in the host Member State, had worked there and had sent his
minor children to school there, and who, consequently, has the benefit of a right of
residence based on Article 10 of Regulation No 492/2011 on freedom of movement for
workers within the Union, by virtue of the children attending school in that State. The case
relates to the right to equal treatment in relation to social advantages.

The Court held that Regulation No 492/2011 precludes legislation of a Member State which
provides that a national of another Member State, and his or her minor children, all of whom
have, in the former Member State, a right of residence based on Article 10 of that regulation,
by virtue of those children attending school in that State, are automatically and in all
circumstances excluded from entitlement to benefits to cover their subsistence costs. The
Court recalled that the right of residence granted to the children of a (former) migrant worker
in order to guarantee their right to access to education and, secondarily, to the parent caring
for those children has its original source in the status of that parent as a worker. However,
once acquired, that right becomes independent and can continue after the loss of that
status. The Court considered that persons who have a right of residence on the basis of
Article 10 of Regulation No 492/2011 are also entitled to the right to equal treatment in
relation to the granting of social advantages laid down in Article 7(2) of that regulation, even
where those persons can no longer rely on the worker status from which they initially
derived their right of residence. 1%

The Court held that this interpretation is not called into question by Article 24(2) of the Free
Movement Directive. In that regard, the Court clarified that the derogation from the principle
of equal treatment laid down in Article 24(2) of the Free Movement Directive is not
applicable to an EU citizen, who, before he or she became unemployed in the host Member

101 Judgment of the Court (Grand Chamber) of 1 August 2022, S. v Familienkasse Niedersachsen-Bremen der
Bundesagentur fir Arbeit, C-411/20, EU:C:2022:602.

102 Judgment of the Court (Grand Chamber) of 1 August 2022, S. v Familienkasse Niedersachsen-Bremen der
Bundesagentur fir Arbeit, C-411/20, EU:C:2022:602, paragraphs 34, 35, 47, 48, 53 and 55.

103Judgment of the Court (Grand Chamber) of 6 October 2020, Jobcenter Krefeld - Widerspruchsstelle v JD, Case C-181/19,
EU:C:2020:794.

104 Judgment of the Court (Grand Chamber) of 6 October 2020, Jobcenter Krefeld - Widerspruchsstelle v JD, Case C-181/19,
EU:C:2020:794, paragraphs 50, 54 and 55.
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State, had worked there and had sent his or her minor children to school there, and who,
consequently, has the benefit of a right of residence based on Article 10 of Regulation No
492/2011, by virtue of the children attending school in that State.'

Lastly, the Court held that Regulation (EC) No 883/2004 on the coordination of social
security systems precludes legislation of a Member State which provides that a national of
another Member State and his or her minor children, all of whom have, in the former
Member State, a right of residence based on Article 10 of Regulation No 492/2011, by virtue
of those children attending school in that State, and are there covered by a social security
system within the meaning of Regulation No 883/2004, are automatically and in all
circumstances excluded from entitlement to special non-contributory cash benefits.%

Case Department for Communities in Northern Ireland (Case C-709/20)°" concerns
an EU citizen who arrived in the UK in 2019 and who has never exercised an economic
activity in the UK. In June 2020, the EU citizen was granted a national law residence right
in the UK, with immediate effect, in the form of “pre-settled status” under the UK’s EU
Settlement Scheme. The EU Settlement Scheme avows to implement Article 18(1) of the
EU-UK Withdrawal Agreement (new residence status for EU citizens and family who had
exercised free movement rights in the UK) but at the same time includes, as a matter of
domestic UK policy, EU citizens who do not fall under Article 10 of the Withdrawal
Agreement due to not having fulfilled the residence right conditions of EU law on free
movement of EU citizens. In 2020, the UK authorities decided that the EU citizen did not
qualify for universal credit, given that the person did not have a right to reside under EU
rules on free movement.

The ruling clarifies under which conditions economically inactive EU citizens, who reside in
the host Member State based on national law, can invoke the prohibition of discrimination
on grounds of nationality in order to access social benefits in the host Member State.

The Court considers that the question as to whether such citizen faces discrimination on
grounds of nationality must be assessed in the light of Article 24 of Directive 2004/38/EC,
and not in that of Article 18 TFEU. Indeed, in that regard, the Court recalls that Article 24 of
Directive 2004/38/EC gives specific expression to the principle of non-discrimination on
grounds of nationality laid down on Article 18 TFEU, in relation to EU citizens who exercise
their right to move and reside within the territory of the Member States.'%®

As concerns access to social assistance, the Court recalls that an EU citizen can claim
equal treatment, by virtue of Article 24 of Directive 2004/38/EC, with nationals of the host
Member State only if his or her residence in the territory of that Member State complies
with the conditions of Directive 2004/38/EC. An economically inactive EU citizen who does
not have sufficient resources and resides in the host Member State without satisfying the
residence requirements laid down in Directive 2004/38/EC cannot rely on the principle of
non-discrimination set out in Article 24(1) of that Directive. Indeed, otherwise, he or she
would enjoy broader protection than he or she would have enjoyed under the provisions of
that directive, under which that citizen would be refused a right of residence.'®

Where Article 24 of Directive 2004/38/EC does not apply because the EU citizen does not
reside in accordance with Directive 2004/38/EC but resides legally on the basis of national

105 Judgment of the Court (Grand Chamber) of 6 October 2020, Jobcenter Krefeld - Widerspruchsstelle v JD, Case C-181/19,
EU:C:2020:794, paragraph 67.

106 Judgment of the Court (Grand Chamber) of 6 October 2020, Jobcenter Krefeld - Widerspruchsstelle v JD, Case C-181/19,
EU:C:2020:794, paragraph 75 - 79.

107 Judgment of the Court (Grand Chamber) of 15 July 2021, CG v The Department for Communities in Northern Ireland, C-
709/20, EU:C:2021:602.

108 Judgment of the Court (Grand Chamber) of 15 July 2021, CG v The Department for Communities in Northern Ireland, C-
709/20, EU:C:2021:602, paragraph 66.

109 Judgment of the Court (Grand Chamber) of 15 July 2021, CG v The Department for Communities in Northern Ireland, C-
709/20, EU:C:2021:602, paragraph 81.
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law in the territory of the host Member State, the Court considers that competent national
authorities may only refuse an application for social assistance after ascertaining that that
refusal does not expose the mobile EU citizen to an actual and current risk of violation of
their fundamental rights, as enshrined under the Charter of Fundamental Rights 11°.

4.4.2.4 Derived rights of residence for non-EU family members of EU citizens
on the basis of Article 20 TFEU

In the case C-528/21 M.D. v Orszagos Idegenrendészeti Féigazgatésag Budapesti és
Pest Megyei Regionalis Igazgatésaga''! the Court had to provide interpretation of Article
20 TFEU. In this matter a non-EU citizen living with his EU partner and their EU minor child
in their Member State of nationality, made a request for a permanent residence permit
which was rejected as the applicant was sentenced for a criminal offence. The national
authorities found that the conduct of the applicant represented a threat to the national
security. They adopted a decision banning entry and stay, for a period of three years, and
entered an alert relating to that ban in the Schengen Information System (‘the SIS’). At the
date on which his permit to reside was withdrawn, the non-EU citizen had a right of
residence in a Member State other than the one of nationality of his partner and child.

The Court recalled that there are specific situations in which a right of residence must be
granted to a non-EU national who is a family member of that EU citizen, since the
effectiveness of EU citizenship would otherwise be undermined.'? On that basis, the Court
confirmed that Article 20 TFEU precludes national measures which have the effect of
depriving EU citizens of the genuine enjoyment of the substance of the rights conferred by
virtue of their status as EU citizens.'*® The Court observed that the decision banning entry
and stay of the non-EU citizen had a European dimension. It could not a priori be excluded
that the ban on entry and stay would lead to the partner and the minor child -EU citizens-
being, de facto, deprived of the genuine enjoyment of the substance of the rights which
derive from their status as EU citizens. That would be the case if there exists, between that
non-EU citizen and the EU citizen who is a family member, a relationship of dependency
of such a nature that it would lead to the EU citizen being compelled to accompany the
non-EU national concerned and to leave the territory of the European Union as a whole.'!4
The Court also recalled Member States may rely on an exception on grounds of public
policy or public security in order to limit the right of residence based on Article 20 TFEU,
where the person represents a real, immediate and sufficiently serious threat to public order
or public or national security. The Court thus concluded that EU law precludes a Member
State from adopting a decision banning entry into the EU of a non-EU citizen, who is a
family member of a static EU citizen - a national of that Member State who has never
exercised his or her right to free movement- without having examined whether there is,
between those persons, a relationship of dependency which would de facto compel that
EU citizen to leave the European Union and, if so, whether the grounds on which that
decision was adopted allow a derogation from the derived right of residence of that non-
EU citizen®.

110 Judgment of the Court (Grand Chamber) of 15 July 2021, CG v The Department for Communities in Northern Ireland, C-
709/20, EU:C:2021:602, paragraph 93.

11 Judgment of the Court (Fourth Chamber) of 27 April 2023, M.D. v Orszagos Idegenrendészeti Féigazgatosag Budapesti
és Pest Megyei Regionalis Igazgatésaga, C-528/21, EU:C:2023:341.

12 Judgment of the Court (Fourth Chamber) of 27 April 2023, M.D. v Orszagos Idegenrendészeti Féigazgatdésag Budapesti
és Pest Megyei Regionalis lgazgatésaga, C-528/21, EU:C:2023:341, para. 58.

113 Judgment of the Court (Fourth Chamber) of 27 April 2023, M.D. v Orszagos ldegenrendészeti Féigazgatosag Budapesti
és Pest Megyei Regionalis Igazgatésaga, C-528/21, EU:C:2023:341, para. 57.

114 Judgment of the Court (Fourth Chamber) of 27 April 2023, M.D. v Orszagos Idegenrendészeti Féigazgatosag Budapesti
és Pest Megyei Regionalis Ilgazgatésaga, C-528/21, EU:C:2023:341, para. 59.

115 Judgment of the Court (Fourth Chamber) of 27 April 2023, M.D. v Orszagos Idegenrendészeti Féigazgatdsag Budapesti
és Pest Megyei Regionalis Igazgatésaga, C-528/21, EU:C:2023:341, para. 70.
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In the case C-624/20 E.K. v Staatssecretaris van Justitie en Veiligheid''®, the Court
confirmed that a non-EU national who enjoys a right of residence under Article 20 TFEU as
a family member of a static EU citizen may acquire long-term resident status where the
individual satisfies the conditions provided for by EU law. Firstly, the Court confirms that
Council Directive 2003/109/EC of 25 November 2003 concerning the status of non-EU
nationals who are long-term residents (“Long-term Residents Directive”) excludes from its
scope non-EU nationals who reside solely on temporary grounds''’. However, the Court
considers that the residence of a non-EU citizen in the territory of a Member State under
Article 20 TFEU cannot be regarded as constituting residence “solely on temporary
grounds” within the meaning of the Long-term Residents Directive. Indeed, the right of
residence of a non-EU citizen under Article 20 TFEU is justified on the ground that such
residence is necessary in order for the EU citizen to be able to genuinely enjoy the
substance of the rights conferred by that status for as long as the relationship of
dependency with that non-EU citizen persists. Such a relationship of dependency is not, in
principle, intended to be of short duration, but may extend over a considerable period!8.
Secondly, the Court concludes that a non-EU national who enjoys a right of residence under
Article 20 TFEU as a family member of a static EU citizen must satisfy the conditions laid
down by that Directive (on length of residence, sufficient resources and sickness insurance
as well as proof of integration in the Member State, if required by the latter) in order to
acquire long-term resident status'*®.

In the case C-459/20 X v Staatssecretaris van Justitie en Veiligheid'*®° a minor Dutch
citizen, born in Thailand, the State of which his mother is a national, has lived in this country
all his life. There is no contact between the Dutch father and the child, and the mother has
sole parental responsibility over him. The Court had to interpret the application of Article 20
TFEU in cases where the minor EU citizen has never lived in the EU. The Court confirmed
that Article 20 TFEU does not preclude the parent, non-EU national, of a minor child, who
is an EU citizen and who since birth has never resided in the territory of the European
Union, from benefiting from a derived right of residence flowing from Article 20 TFEU
provided that:

- the required relationship of dependency exists between the child and the parent —
as laid down per settled case law;

- it is established that that child will enter and reside in the territory of the Member
State of which he or she has the nationality with the parent?!,

Secondly, the Court considered that a Member State seized of an application for a derived
right of residence by a non-EU national upon whom a minor EU child, who has never
resided in the Union, is dependent, may not reject it on the ground that moving to the child’s
Member State of nationality — which the exercise by that child of his or her rights as an EU
citizen presupposes — is not in the real or plausible interests of that child.*?? Finally, for the
assessment whether a minor child, who is an EU citizen, is dependent on his or her non-

116 Judgment of the Court (Grand Chamber) of 7 September 2022, E.K. v Staatssecretaris van Justitie en Veiligheid,
624/20, EU:C:2022:639.

117 Judgment of the Court (Grand Chamber) of 7 September 2022, E.K. v Staatssecretaris van Justitie en Veiligheid,
624/20, EU:C:2022:639, para. 42.

118 Judgment of the Court (Grand Chamber) of 7 September 2022, E.K. v Staatssecretaris van Justitie en Veiligheid, C-
624/20, EU:C:2022:639, para. 41.

119 Judgement of the Court (Grand Chamber) of 7 September 2022, E.K. v Staatssecretaris van Justitie en Veiligheid, C-
624/20, EU:C:2022:639, para. 49.

120 Judgment of the Court (First Chamber) of 22 June 2023, X v Staatssecretaris van Justitie en Veiligheid, C-459/20,
EU:C:2023:499.

21 Judgment of the Court (First Chamber) of 22 June 2023, X v Staatssecretaris van Justitie en Veiligheid, C-459/20,
EU:C:2023:499, para. 38.

122 Judgment of the Court (First Chamber) of 22 June 2023, X v Staatssecretaris van Justitie en Veiligheid, C-459/20,
EU:C:2023:499, para. 45.
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EU national parent, the Member State concerned is required to take into account all the
relevant circumstances.!?

At last, the joined cases C-451/19 and C-532/19 Subdelegacién del Gobierno en Toledo
v XU and QP*** concerned also the right of residence, on the basis of Article 20 TFEU, of
non-EU family members of an EU citizen who has not exercised their right of free
movement. The non-EU family members concerned were the spouse’s minor child of an
EU citizen (C-451/19) and the spouse of an EU citizen (C-532/19). In addition, the family
units concerned included children who were EU citizens: the brother of the spouse’s minor
child (C-451/19) and the daughter of the spouse (C-532/19).

The Court recalled that Article 20 TFEU recognises a derived right of residence to the non-
EU family members of an EU citizen who has not exercised free movement, when there is
a relationship of dependency between those family members and the EU citizen that, in the
event of that non-EU family member being refused a derived right of residence, would
oblige the EU citizen to accompany the non-EU national and to leave the territory of the EU
as a whole'®,

The Court considered that there is a rebuttable presumption of a relationship of
dependency with respect to an EU child who has not exercised his or her right of free
movement in the following situation: where the non-EU parent lives on a stable basis with
the other parent, who is an EU citizen, sharing the daily care of that child and the legal,
emotional and financial responsibility for that child. The relationship of dependency may be
presumed, irrespective of the fact that the other parent has an unconditional right to remain
in the Member State of which he or she is a national 2°.

In addition, the Court looked into the situation of a minor non-EU sibling of an EU citizen
minor whose non-EU parent-carer is eligible for a right of residence under Article 20 TFEU.
It concluded that a relationship of dependency capable of justifying the grant of a derived
right of residence to the non-EU minor child of the non-EU spouse of an EU citizen who
has never exercised his or her right of freedom of movement exists where (i) the marriage
between that EU citizen and the non-EU spouse produced an EU child who has never
exercised free movement rights, and (ii) that the EU child would be forced to leave the
territory of the EU as a whole if the non-EU minor child was forced to leave the territory of
the Member State concerned. Indeed, in such a situation, the non-EU parent-carer could
be forced to accompany the non-EU minor sibling. This, in turn, could also force the other
EU citizen child to leave that territory 7.

4.4.2.5 Other cases on free movement rights

Case C-505/19 WS v Bundesrepublik Deutschland*?® concerned a German national who
had been subject to an Interpol notice. In such cases, if the person is in a State affiliated to
Interpol, that State must provisionally arrest the person or restrict his or her movements.
Prior to the notice, Germany had initiated investigations into that national on the same facts
and had discontinued the procedure. Germany informed Interpol that it considered that the
ne bis in idem applied in this case. Under the ne bis in idem principle, a person whose trial
has been finally disposed of cannot be prosecuted again for the same offence. The German

123 Judgment of the Court (First Chamber) of 22 June 2023, X v Staatssecretaris van Justitie en Veiligheid, C-459/20,
EU:C:2023:499, para. 61.

124 Judgment of the Court (Fourth Chamber) of 5 May 2022, Subdelegacion del Gobierno en Toledo v XU and QP, joined
C-451/19 and C-532/19, EU:C:2022:354.

125 Judgment of the Court (Fourth Chamber) of 5 May 2022, Subdelegacion del Gobierno en Toledo v XU and QP, joined
C-451/19 and C-532/19, EU:C:2022:354, para. 45 - 47.

126 Judgment of the Court (Fourth Chamber) of 5 May 2022, Subdelegacion del Gobierno en Toledo v XU and QP, joined
C-451/19 and C-532/19, EU:C:2022:354, para. 69.

127 Judgment of the Court (Fourth Chamber) of 5 May 2022, Subdelegacion del Gobierno en Toledo v XU and QP, joined
C-451/19 and C-532/19, EU:C:2022:354, para. 83-86.

128 Judgment of the Court (Grand Chamber) of 12 May 2021, WS v Bundesrepublik Deutschland, C-505/19, EU: C:2021:376.
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national subsequently brought proceedings seeking a judicial order requiring Germany to
take all necessary measures to arrange for the notice to be withdrawn. The citizen relied,
among others, on his free movement rights, as he could not travel to any State that is a
party to the Schengen Agreement or to any Member State without risking arrest.

The Court thus examined whether Article 21 TFEU on the free movement of persons,
together with EU law provisions on the ne bis in idem principle, precludes the provisional
arrest of the person in such a situation.

The Court held that, while a provisional arrest constitutes a restriction of free of movement
rights'?®, it is justified by the legitimate aim of preventing evasion of punishment where the
applicability of the ne bis in idem principle is uncertain. By contrast, subjecting the person
to provisional arrest or custody is precluded if it is established by a final judicial decision
that the ne bis in idem applies.

In C-454/19, Staatsanwaltschaft Heilbronn vs ZW'*°, the Court dealt with Romanian
nationals who moved the residence of their child from Germany to Romania without the
necessary consent of a government-appointed carer who was empowered to fix that child’s
place of residence. The questions referred to the Court concerned German criminal law
providing for a different treatment depending on whether the child is retained by his parent
inside or outside Germany, in particular in another Member State: only in the latter case,
this attracts criminal penalties even in the absence of force, threat of serious harm or
deception.’*! The Court stressed that non-German EU citizens residing in Germany are
more likely than German citizens to remove or send their child to another Member State
and retain them there. Therefore, such difference in treatment is likely to affect or even
restrict the free movement of EU citizens. While the protection of the child is a legitimate
interest which, in principle, justifies a restriction on free movement, the national provision
at issue was considered to go beyond what is necessary to attain that legitimate objective.
The Court referred in particular to the EU legislation on judicial cooperation in international
child abduction.?®? The Court concluded that Article 21 TFEU on the free movement of
persons precludes a provision such as that at issue in the case.

Case C-817/19 Ligue des droits humains'* provided important clarifications on the
interpretation of the PNR (Passenger Name Record) Directive and on data protection
issues. It also clarified the modalities for the use of PNR data on intra-EU flights.

The PNR Directive requires the systematic processing of a significant amount of PNR
(Passenger Name Record) data relating to air passengers on extra-EU flights entering and
leaving the European Union, for the purposes of combating terrorist offences and serious
crime. In addition, Article 2 of that Directive provides Member States with the possibility to
apply the directive to intra-EU flights also.

In the framework of a domestic action for annulment launched with the Cour
constitutionnelle (Constitutional Court, Belgium) against the Belgian Law which transposed
into domestic law the PNR Directive ad the API Directive, the Belgian Constitutional Court
referred ten questions to the CJEU for a preliminary ruling on, among other things, the
validity of the PNR Directive and the compatibility of the Belgian law with EU law.

129 Judgment of the Court (Grand Chamber) of 12 May 2021, WS v Bundesrepublik Deutschland, C-505/19, C:2021:376,
para. 84-86.

130 Judgment of the Court (Fourth Chamber) of 19 November 2020, Staatsanwaltschaft Heilbronn vs ZW, C-454/19,
EU:C:2020:947.

181 Judgment of the Court (Fourth Chamber) of 19 November 2020, Staatsanwaltschaft Heiloronn vs ZW, C-454/19, EU:
C:2020:947, para. 31-32.

132 Judgment of the Court (Fourth Chamber) of 19 November 2020, Staatsanwaltschaft Heilbronn vs ZW, C-454/19,
EU:C:2020:947, para. 40 and 50.

133 Judgment of the Court (Grand Chamber) of 21 June 2022, Ligue des droits humains, C-817/19, EU: C: C:2022:491.
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The Court concluded that the examination of the questions referred had revealed nothing
capable of affecting the validity of the said Directive34.

In addition, and among other issues, the Court provided clarifications on a possible
application of the PNR Directive for the purpose of combating terrorist offences and serious
crime, to intra-EU flights and other modes of transport carrying passengers in the EU. In
that regard, the Court held that EU law precludes national legislation which, in the absence
of a genuine and present or foreseeable terrorist threat with which the Member State
concerned is confronted, establishes a system for the transfer, by air carriers and tour
operators, as well as for the processing, by the competent authorities, of the PNR data of
all intra-EU flights and transport operations carried out by other means within the European
Union, departing from, going to or transiting through that Member State, for the purposes
of combating terrorist offences and serious crime®®.

In such a situation, the application of the system established by the PNR Directive must be
limited to the transfer and processing of the PNR data of flights and/or transport operations
relating, inter alia, to certain routes or travel patterns or to certain airports, stations or
seaports for which there are indications that are such as to justify that application. It is for
the Member State concerned to select the intra-EU flights and/or the transport operations
carried out by other means within the European Union for which there are such indications
and to review regularly that application in accordance with changes in the circumstances
that justified their selection, for the purposes of ensuring that the application of that system
to those flights and/or those transport operations continues to be limited to what is strictly
necessary®,

4.5 Right to vote and stand as a candidate in municipal
and European Parliament elections (Articles 20(2)(b)
and 22 TFEU)

45.1 Introduction

Under Articles 20(2)(b) and 22 TFEU, all EU citizens residing in a Member State of which
they are not nationals are entitled to vote and to stand as candidates in European
Parliament and municipal elections in their Member State of residence, under the same
conditions as that state’s nationals.

4.5.2 Case-law developments

As explained under Section 4.3.2.1, in the case C-673/20 EP v Préfet du Gers and Institut
national de la statistique et des études économiques (INSEE)'*’, the Court argued, that
since the entry into force of the withdrawal of the United Kingdom, 1 February 2020, United
Kingdom nationals are treated as non-EU nationals and are not guaranteed the right to
vote and to stand as candidate in municipal elections in their Member State of residence.
To this effect, the loss of voting rights in the Member State of nationality has no bearing on

134 Judgment of the Court (Grand Chamber) of 21 June 2022, Ligue des droits humains, C-817/19, EU: C: C:2022:491, para.
227-228.

135 Judgment of the Court (Grand Chamber) of 21 June 2022, Ligue des droits humains, C-817/19, EU: C: C:2022:491, para.
171.

136 Judgment of the Court (Grand Chamber) of 21 June 2022, Ligue des droits humains, C-817/19, EU: C: C:2022:491, para.
256 — 260.

187 Judgment of 9 June 2022, EP v Préfet du Gers and Institut national de la statistique et des études économiques (INSEE),
C-673/20, EU:C:2022:449.
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this conclusion.'® Separately, CJEU affirmed that such position does not breach the
prohibition on discrimination as the right to vote is a right of which he or she is deprived
following the United Kingdom'’s sovereign decision to withdraw from the EU.

4.6 European Citizens’ Initiative (Art. 24 TFEU, Art. 11(4)
TEU)

4.6.1 Introduction

Under Article 11(4) ‘Not less than one million citizens who are nationals of a significant
number of Member States may take the initiative of inviting the European Commission,
within the framework of its powers, to submit any appropriate proposal on matters where
citizens consider that a legal act of the Union is required for the purpose of implementing
the Treaties’. This “European Citizens’ Initiative” was introduced by the Lisbon Treaty and
has been operational since 2012. The conditions governing the submission and
admissibility of any such initiative by citizens are set out in Regulation (EU) No 211/2011 of
the European Parliament and of the Council.

From 30 June 2020 up to August 2023 the Court handled 3 cases in respect of European
Citizens’ Initiative, 2 of which are presented below.

4.6.2 Case-law developments

In the case T-495/19 Romania v Commission'*, the Court addresses explicitly, for the
first time, the question whether a Commission decision to register an ECI proposal is a
challengeable act. It also clarified the characteristics of the review exercised by the
Commission for the purpose of adopting such a decision and, on the other hand, the nature
of the Court’s review of the legality of that decision. On 18 June 2013, the proposal for a
European’s citizens’ initiative (ECI) entitled ‘Cohesion policy for the equality of the regions
and sustainability of the regional cultures’ was submitted to the European Commission. By
decision of 25 July 2013,%4° the Commission refused the request for registration of the ECI
proposal at issue on the ground that that ECI fell manifestly outside the framework of its
powers to submit a proposal for an EU legal act for the purposes of implementing the
Treaties. The action for annulment brought against that decision was dismissed by the
General Court.}*! On appeal, the CJEU set aside the judgment of the General Court and
annulled the decision of 25 July 2013.1#? On 30 April 2019, the Commission adopted a new
decision by which it registered the ECI at issue.*® Romania brought an action for
annulment of that decision. The Court dismissed Romania’s action. The case is now under
appeal (C-54/22).

138 Judgment of 9 June 2022, EP v Préfet du Gers and Institut national de la statistique et des études économiques (INSEE),
C-673/20, EU:C:2022:449, para. 58.

139 Judgment of the General Court (Tenth Chamber) of 10 November 2021, Romania v European Commission, T-495/19,
under appeal, EU:T:2021:781.

140 Commission Decision C(2013) 4975 final of 25 July 2013 refusing to register the proposed citizens’ initiative entitled
‘Cohesion policy for the equality of the regions and sustainability of the regional cultures’.

141 Judgment of 10 May 2016, Izsak and Dabis v Commission, T-529/13, EU:T:2016:282).
142 Judgment of 7 March 2019, Izsék and Dabis v Commission (C-420/16 P, EU:C:2019:177).

143 Commission Decision (EU) 2019/721 of 30 April 2019 on the proposed citizens’ initiative entitled ‘Cohesion policy for the
equality of the regions and sustainability of the regional cultures’ (OJ 2019 L 122, p. 55; ‘the contested decision’).
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In this regard, it is also relevant to mention a case from the General Court, case T-158/21,
Minority SafePack v. European Commission'**, In this case, organisers challenged the
Commission’s Communication refusing to take the action requested in the European
citizens’ initiative ‘Minority SafePack — one million signatures for diversity in Europe’. The
General Court confirmed in its ruling that the Commission has a broad discretion when
deciding whether or not to take action in response to an ECI**®. The General Court also
pointed out that, in accordance with the principle of equal treatment, the number of
meetings organised by the Commission with the organisers of an ECI may vary, depending
on the nature or complexity of the ECI#¢. Therefore, the Commission is not required to
organise an identical number of meetings with the organisers of every ECI. The General
Court also confirmed that this does not relieve the Commission from its obligation to state
sufficient reasons for taking or not taking the requested actions, in line with its obligations
under the ECI Regulation'’. On 21 January 2023, the organisers filed an appeal against
the judgment of the General Court.

4.7 Other relevant judgments

In C-328/20 European Commission v Austria’*®, the European Commission brought
infringement proceedings against Austria for its indexation mechanism applicable to family
benefits as well as social and tax benefits for children residing outside its national borders.
Austria has introduced an indexation mechanism, based on the place of residence, when
outside Austria. The Court highlighted that family allowances and child tax credit are
considered family benefits under Regulation (EC) No 883/2004 of the European Parliament
and of the Council of 29 April 2004 on the coordination of social security systems!*°. Article
7 of Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April
2011 on freedom of movement for workers within the Union strictly prohibits any form of
discrimination based on a residence criteria. Furthermore, Article 67 of Regulation (EC) No
883/2004 states that a person may claim family benefits for members of his or her family
who reside in a Member State other than the one paying those benefits, as if they resided
in the latter Member State. However, it was established that the difference in treatment was
not on the actual costs incurred for the maintenance of the children but on the number and
age of those children. Since any differential treatment based on residence and/or age
constitutes indirect discrimination on the ground of nationality, it must be determined
whether the objectives of such provisions may not be achieved with less limiting measures.
In its conclusions the Court found that the differential treatment arising from the indexation
mechanism was not necessary to ensure the fairness of the social system in place in
Austria and hence, that the national legislation was discriminative. This case puts an end
to a long debate surrounding the mechanism of indexation of family benefits and what
conditions could be applied to it.

In another case C-625/20 KM v INSS*°, the CJEU had to rule on indirect discrimination on
grounds of sex. In this matter, the question was to determine if a Spanish anti-cumulation

144 Judgment of the General Court (Eighth Chamber) of 9 November 2022, Citizens' Committee of the European Citizens'
Initiative 'Minority SafePack — one million signatures for diversity in Europe' v European Commission, T-158/21, under appeal,
EU:T:2022:696.

145 Judgment of the General Court (Eighth Chamber) of 9 November 2022, Citizens' Committee of the European Citizens'
Initiative 'Minority SafePack — one million signatures for diversity in Europe' v European Commission, T-158/21, under appeal,
EU:T:2022:696, para. 20.

146 Judgment of the General Court (Eighth Chamber) of 9 November 2022, Citizens' Committee of the European Citizens'
Initiative 'Minority SafePack — one million signatures for diversity in Europe' v European Commission, T-158/21, under appeal,
EU:T:2022:696, para. 39 and 40.

147 Judgment of the General Court (Eighth Chamber) of 9 November 2022, Citizens' Committee of the European Citizens'
Initiative 'Minority SafePack — one million signatures for diversity in Europe' v European Commission, T-158/21, under appeal,
EU:T:2022:696., para. 23.

148 Judgment of the Court (Second Chamber) of 16 June 2022, European Commission v Austria, C-328/20, EU:C:2022:468.
149 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004R0883
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provision for occupational invalidity pensions from the same scheme favours male workers
without any objective justification and hence constitutes gender discrimination. Firstly, the
Court determined that the legislation at issue falls within the scope of Council Directive
79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal
treatment for men and women in matters of social security!®!. The question at stake was
whether the provisions of the said Directive precluded on grounds of indirect discrimination
national legislation which prevents workers affiliated to the social security scheme from
receiving a combination of two occupational invalidity pensions where those pensions
come under the same social security scheme, while permitting such a combination where
those pensions come under different social security schemes. The Court ruled that Art. 4(1)
of Directive 79/7 must be interpreted as precluding such national legislation as it places
female workers at a particular disadvantage as compared with male workers, as it permits
a significantly higher proportion of male workers, determined on the basis of all male
workers subject to that legislation, as compared with the corresponding proportion of
female workers, to benefit from that combination and where that legislation is not justified
by objective factors unrelated to any discrimination on ground of sex.%2 This case was also
particularly interesting as the Court discussed the methodology or statistical data needed
to be taken into account for establishing indirect discrimination on grounds of sex and the
reliability of such data.

151 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal treatment
for men and women in matters of social security. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:31979L0007.

152 Judgment of the Court (Second Chamber) of 30 June 2022, KM v INSS, C-625/20, EU:C:2022:508, para. 66.
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Getting in touch with the EU

In person

All over the European Union there are hundreds of Europe Direct centres. You
can find the address of the centre nearest you online (european-
union.europa.eu/contact-eu/meet-us_en).

On the phone or in writing

Europe Direct is a service that answers your questions about the European
Union. You can contact this service:

— by freephone: 00 800 6 7 8 9 10 11 (certain operators may charge for these
calls),

— at the following standard number: +32 22999696,

— via the following form: european-union.europa.eu/contact-eu/write-us_en.

Finding information about the EU

Online

Information about the European Union in all the official languages of the EU is
available on the Europa website (european-union.europa.eu).

EU publications

You can view or order EU publications at op.europa.eu/en/publications. Multiple
copies of free publications can be obtained by contacting Europe Direct or your
local documentation centre (european-union.europa.eu/contact-eu/meet-us_en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1951 in
all the official language versions, go to EUR-Lex (eur-lex.europa.eu).

EU open data

The portal data.europa.eu provides access to open datasets from the EU
institutions, bodies and agencies. These can be downloaded and reused for
free, for both commercial and non-commercial purposes. The portal also
provides access to a wealth of datasets from European countries.
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