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1. INTRODUCTION

1. The European Union is based i rule of law. Respect for the rule of law is one of
the values on which the Union is foundadhich are common to the Member States, as
set out inArticle 2 of the Treaty on European Union (TE&hdin the preambleto the
TEU andto the Charter of Fundamental Riglasthe European Union

2. The Union budget is one of the main instruments to express the principle of solidarity
(Article 2 TEU), one of the fundamental principles of Union law, based on the mutual
trust between the Member States to responsibly use common resources from the Union
budget. However, that mutual trust is itself based on the commitment ohadatvery
Member State to comply with the obligations incumhgmn it under EropeanJnion
law and to continuously respect the valgestained in Article 2 TEUwhich include
the value of the rule of laCompliance by a Member State with the values contained
in Article 2 TEU is a condition for the enjoyment of all the rights deriving from the
application of the Treaties to that Member State

3. The Regulation on a general regimieconditionality for the protection of the Union
budget WKH p&RQGLWL R Qéndslatrotéctid th® Inivr_ it against
breaches of the principles of the rule of Itvat affect or seriously risk affectints
sound financial managementtbe protection of the financial interests of the Uriima
sufficiently direct way The Conditionality Regulation is a permanent instrument
applying beyond the limits of a givenultiannual financial framewér*

4. The purpose of these guidelines is to explaue aspects ofthe Conditionality
Regulation: (i) the conditions for the adoption of measyi@ghe relation betweerhe
Conditionality Regulationand other instruments (iii) the proportionality of the
measures to be proposed to the Coufiel) the procedure and assessment proaess
(v) the protection othe rights of final recipients or beneficiaries.

5. Theseguidelinesare not legally binding andlo not create or &r any right or
obligation as compared to those laid down in fHeU and the Treaty on the
Functioning of the European UnioGTFEU), the Financial Regulatioh, the

! See judgment of 23 April 1986.es Vertsv Parliament C-294/83,ECLI:EU:C:1986:166 paragraph
23. See also the judgment of 20 April 202Repubblika v [I-Prim Ministru, C-896/19,
ECLI:EU:C:2021:311, paragraphs &165.

2 See judgement of 16 February 2022ungary v Parliament and Coungil C-156/21,
ECLI:EU:C:2022:97, paragraph 126 and 129.
3 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December

2020 on a general regimef conditionality for the protection of the Union budget, OJ L 433l
22.12.2020, p. 1.

4 See judgement of 16 February 20P2Jand v Parliament and CoungiC-157/21, ECLI:EU:C:2022:98,
paragraph 188.
5 Regulation (EU, Euratom) 2018/1046 of the EuropRariiament and of the Council of 18 July 2018 on

the financial rules applicable to the general budget of the Union, OJ L 193, 30.7.2018, p. 1.



Conditionality Regulation the OLAF Regulatiorf, the EPPORegulatiorl or other
relevant Union actsas interpreted byhe Court of Justicand the General Couthe
BKRXUW RI -XVWLFH RI8WKH (XURSHDQ 8QLRQY

2. CONDITIONS FOR THE ADOPTION OF MEASURES

6. The objective of the Conditionality Regulation is the protection of the Union budget in

the case of breachad the principles ofthe rule of lawin a Member StateThe
Conditionality Regulation sets out a serdsonditions that mudtefulfil ledto initiate
the procedurestablished by it

In accordance with Article (4) of the Conditionality Regulation, p >ppr@priate

measures shall be taken where it is established in accordance with Article 6 that
breaches of the principles of the rule of lawai Member State affect or seriously risk

affecting the sound financial management of the Union budget or the protection of the
ILQDQFLDO LQWHUHVWY RI WKH 8QLRQ LQ D VXIILFLHQ\
breache®f the principles ofherule of lawshallconcern one or more of the situations

referred to inthatArticle. Where that is the castosebreachedall within the scopef

the Conditionality Regulatiaon

. The Commission will initiate the procedure set out in Article 6 of the Giondiity

Regulationwhereit finds thatthe conditions set out in Article 4 are met. The Caofirt
Justicehas held that these conditioage met only where the Commissiorfinds that
there argeasonable grounds to consideat (i) at least one of the rule of lagvinciples
referred to in Articl€2(a) of tte Conditionality FRgulation has been breached in a
Member State, (ii) th saidbreachconcerns at least one of the situations attributable to
an authority of a Member State at least one instance of conduct of such authorities
referred to in Article4(2) of thatRegulation, in so far as those situations or that conduct
is relevant to the sound financial management of the Union budget or for the protection
R1 WKH 8Q L RiQnevests(i))) D@ Baidoreach affects or risks seriously affecting
that soundfinancial management or those financial interests, in a sufficiently direct
way, with a genuiné or real link between those breaches and that effect or serious risk
of effect®. When the conditions of Article 4 are mdtetCommissiowill initiate the
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Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11
September 2013 congeng investigations conducted by the European-&néiud Office (OLAF), OJ L

248, 18.9.2013, p. 1.

Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
HVWDEOLVKPHQW RI WKH (XURSHBAB BXEULF23URVHFXWRUNVS2IILFH
SeeArticle 19(1) TEU.

See judgement of 16 February 202%ungary v Parliament and Coungil C-156/21,
ECLI:EU:C:202297, paragraph65.

See judgement of 16 February 20P®Jand v Parliament and CoungC-157/21, ECLI:EU:C:2022:98,

paragraph 288.



9.

procedure unless it considers tlosther procedureset out in Union legislation would
allow it to protect the Union budget more effectively. That procedure ensures the
protection of theoroceduratights of the Member State concerned.

When assessing cases under@oaditionality Regulation, the Commissiowill apply
a comprehensive, proactive, rblsed and targeted approach, aiming at ensitsng
effective application and thuat safeguarding the Union budget apdbtectingthe
B8QLRQYV ILQDQFLDO LQWHUHVWYV

2.1.Relevant lreaches of the principles of the ru¢ of law

10.The Court of Justice has clarified thatticle 2(a) of the Conditionality Regulation

gtatesk WKDW WKH FRQFHSW RI pWKH UXOH RI ODZY DV
DSSOLFDWLRQ RI WKH vDLG UHJXODWLRQ uVKDOO EH
8QLRQ YDOXHV DQG SULQFLSOHV HQVKULQHG LQ $UWLI
those valuesind principles xin so far as they form part of the very definition of the
YDOXH RI pWKH UXOH RI ODZY FRQWDLQHG LQ $UWLFOH
sentence of that article, are closely linked to a society that respects the rule af law

may be required in the context of a horizontal conditionality mechanism such as that
established by the contested regulatifin

11. Article 2(a) of the Conditionality Regulatiomerely sets out, for the sole purposes of

that Regulation a number of the principk that it covers and which are the most
relevant in the light ofts purpose, which is to ensure the protection of the Union
budget!? That provision is not intended to provide an exhaustive definition of the
concept of rule of law

12.As regards fundamentd LJKWYV WKH &RXUW KDV FODULKLHG WKI

made only by way of illustration of the requirements of the principle of effective judicial
protection] 7KH S UL Q FdisSritmatidh, Qyre@htrast, is part of the definition of
the rule RI ODZ LQ LW\t IR déar thatJaKMémber State whose society is
characterised by discrimination cannot be regarded as ensuring respect for the rule of
law, within the meaning of that common vaftie

13.Recital 15 of the Conditionality RegulatiomHIHUVY WR pLQGLYLGXDO EUF

breaches that are widespread or due to recurrent practices or omissions by public
authorities, or to general measures adopted by such authoffiée Conditionality
Regulation covers both individual and systebmeacheswhich are coveredh so far as

11
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13

See judgement of 16 February 20P2Jand v Parliament and CoungiC-157/21, ECLI:EU:C:2022:98,
paragrapi54.

See judgement of 16 February 202%ungary v Parliament and Coungil C-156/21,
ECLI:EU:C:2022:97, paragraph 227.

See judgement of 16 February 2022ungary v Parliament and Coungil C-156/21,
ECLI:EU:C:2022:97, paragrapk29 and judgement of 16 February 2022, Poland v Parliament and
Council, G157/21, ECLI:EU:C:2022:98, paragrapB@4.



they are relevant for the sound financial manageroétthe Union budget or for the
SURWHFWLRQ RI WKH 8Q LffhGsfthe Corbis3ibr éafssésd Woth U HV W V
actiors or failuresto act by theublic authorities

14. Article 3 of the Conditionality Regulatiois intencedto facilitate the application of the
Conditionality Regulation byroviding a list of situations that may bandicative of
breachesf the principles othe rule of lawt*. As this list is merely indicativepther
actions,practices or omssionsof public authoritiesor other legal situationsovered by
Article 4(1) of the Regulatiomay berelevantunder the Conditionality Regulation

15.7KH &RXUW KDV K i €darrdlatianstippatwéen LbH tHe\bne hand, respect
for the value of the rule of law and, on the other hand, the efficient implementation of
the Union budget, in accordance with the principles of sound financial management,
and the protection of the financiaQW HU HV WV R.ITIW KéurtBa3 ladiedfiat
gound financial management and those financial interests are liable to be seriously
compromised by breaches of the principles of the rule of law committed in a Member
State, since those breaches may resuoter alia, in there being no guarantee that
expenditure covered by the Union budget satisfies all the financing conditions laid
down by EU law> « @

16.The Court has held thatompliance with thosdinancing conditions and objectives
pursued by the Union when it finances expenditgenot be fully guaranteed in the
absence of effective judicial review designed to ensure compliance with EU law; the
existence of such review, both in the Member States and at EU level, by independent
couts and tribunals, is of the essence of the rule offfawhis is without prejudice to
the requirement of a sufficiently direct link to the Union budget.

17.Breachef the principles otherule of lawshall concern one or more of thtuations
or conducs of relevantpublic authoritiesor attributable to such authoritieimsofar as
they are relevant for the sound financial management of the Union budfyettbe
protection of the financial interests of the Urffon

18.The Court has held thatish relevanceanbe presumeds regards the activities thfe
authorities referred to in points (a) and (b) of Article 4¢)the Conditionality

A list of indicative breachesf the principles ofthe rule of lawis also included in Annex | to the
Guidelines.

See judgement of 16 February 202Hungary v Parliament and Coungil C-156/21
ECLI:EU:C:2022:97, paragraph 130; and judgement of 16 February Fai?2pd v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 148.

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97 paragraph 131; and judgement of 16 February 262Pand v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 149.

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 132; and judgeméni® February 2022Poland v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 150.

An indicative list of these specific situations is also included in Annex | to the Guidelines.



19.

Regulation namely the authorities implementing the Union budget and carrying out
financial control, monitorig and audif.

Regarding investigation and public prosecution services, the proper functioning of those
services is caught, under point (c) of that provision, only in so far as it relates to
breaches of EU law concerning the implementation of the Uniafgdiuor the
protection of the financial interests of the Union. The same applies to the prevention
and sanctioning, by national courts or administrative authorities, of the breaches of EU
law mentioned in point (e). As regards the judicial review refaimad point (d), it is
caught only in so far as it concerns the conduct of the authorities referred to in points
(a) to (c). The recovery of funds unduly paid, provided for in point (f), covers only
funds from the Union budget, which is also the casedoperation with OLAF and the
EPPO, mentioned in point (g). Lastly, point (h) expressly refers to any other situations
or conduct of authorities that are relevant to the sound financial management of the
Union budget or the protection of the financial ietts of the UniorC.

20.The consequence of this understanding is that, as regards national auttvbritses

activities are general anbt confined to the implementation or protection of the Union

budget, their conduct or situations that constitute a brehtte principles othe rule

of law will only fall within the scope of the Regulation insofar as it is relevant for the
VRXQG ILQDQFLDO PDQDJHPHQW RI WKH 8QLRQ EXGJHW
financial interests.

21.The Commission nogethat, among these specific situatioos conduct of public

authorities non-effective or untimely cooperation withe EPPO andLAF constitutes

a ground for action under the Conditionality RegulatioAs regards the EPP) the

scope of this cooperatiancludes the obligation for the competent national authorities
of the Member States participating in the EPPO to actively assist and support the
criminal investigations and prosecutions of the EFPP&s regards OLAF,He scope of

this cooperation includethe right for OLAFP*to carry out orthe-spot checks and
inspections, with theassistanceneeded to carryhem out effectively, and to have
access to the relevant information, data and docuneghesto decide whether or not

to open an investigatioar to carry out investigations effectively and without undue
delay It also includes theelated obligatiors for the Member Stateconcerned

19
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22
23

24

See judgement of 16 February 2022ungary v. Parliament awm Counci] C-156/21,
ECLI:EU:C:2022:97, paragraph 143

See judgement of 16 February 202Hungary v Parliament and Coungil C-156£21,
ECLI:EU:C:2022:97, paragraph 143.

See point (g) of paragraph 2 of Article 4 of the Conditionality Regulation.

See relevant provisions @@ouncil Regulation (EU) 2017/1939, cited above.

This is without prejudice to the obligations of mparticipating Member States to cooperate with the
EPPO, under applicable Union rules, when it exercises its competenuasidipating Member States
and requires such cooperation

In line with the provisions of Regulation (EU, Euratom) No 883/2013, cited above.



including?® to: (i) inform OLAF?%, (ii) provide OLAF with the assistance needed in
order to carry ouits tasks effetively in the conduct of such investigatidn(iii) take
appropriate precautionary measyras particular measureso safeguardrelevant
evidencé®, (iv) take appropriate action on the basis of information provided by QLAF
beforeOLAF takes a decisiowhether or not to open an investigafi§rand(v) ensure
appropriate and timelyfollow-up to OLAF reports and recommendationgon
completion ofits investigatiors, reporting back to OLAF on the action tak&n

22.Compliance by the Member Statercernedwith these obligations is indeed essential

to ensure an effective protection of the financial interests of the Union. The
Commission will therefore monitor the effective and timely cooperation with QLAF
view of the principles established in Articleo8the Conditionality RegulationThis is
particularly importantfor Member States that do not participate in the enhanced
cooperationregarding theEPPO, as in those Member Stat€d AF is competent to
investigate allegations of fraud, corruption or artlgeo illegal activity affecting the
financial interests of the UnioMoreover, a systematic lack of folleup d OLAF
recommendations may amount to condugbwblic authorities thatould be concerned

by a breach athe principles oftherule of law undethe Conditionality Regulation.

23.Furthermore, Article 4(2)(h) covers any other situations or conduct of authorities that

are relevant to the sound financial management of the Union budget or the protection of

the financial interests of the Uniomhe Courthas held that Article 4(2)(h) has to be
LOQWHUSUHWHG LQ FRQMXQFW L RH@ vErl ¢oté of tharhbrizantal ZK
conditionality mechanism established by that regulaffofihe Court has also held that

Article 4(2) of the Conditionality R4 J X O DitVpa®dlar ppoint (h) thereof, is neither

such as to render neexhaustive the situations covered by the conditionality
mechanism established by the contested regulation nor insufficiently precise to form

part of it §f?

24.To give one possiblexample a situation or conduct of (or omissions by) authorities
within the meaning of Article 4(2)(h) of the Conditionality Regulationy coer the

proper functioning of the authorities in charge of land registries and of related controls

25
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27
28
29
30
31

32

These obligations are foreseenRegulation (EU, Euratom) No 883/2013. Tlet provided in these
Guidelinesis not exhaustive.

Article 8 of Regulation (EU, Euratom) No 883/2013.

Article 3 of Regulation (EU, Euratom) No 883/2013.

Article 7(7) of Regulation (EU, Euratom) No 883/2013.

Article 5(5) of Regulation (EU, Euratom) No 883/2013.

Article 11(3) and (5) of Regulation (EU, Euratom) No 883/2013.

See judgement of 16 February 2022, Hungary v. Parliament and Counelb6/21,
ECLI:EU:C:2022:97, paragraph 294

See judgements of 16 February 2022, Hungary Rarliament and Council, -C56/21,
ECLI:EU:C:2022:97, paragraph 301; and Poland v Parliament and Counellb7/21,
ECLI:EU:C:2022:98, paragraph 173



on leasing andfoownership of agricultural land (including law enforcement actions,
where appropriate), insofar as such leasing and/or ownesst@fevant taherecept of
subsidies under the Common Agricultural Policy of the Union.

25.1t is worth recalling thathe Comitionality Regulation applies to all EU funds. In this
respect, the ctegislators have also clarified that the Conditionality Regulation may be
triggered where theroper functioningof the authorities implementing tindRecovery
and Resilienc®lansis not ensured, in line with Article 8 &egulationEU) 2021/241
( RRF Regulation)®*3. The Court of Justice also clarified that the Conditionality
Regulation can also relate to breacbkthe principles of the rule of laaffecting the
collection oftheSQLRQTV RZG. UHVRXUFHV

2.2. Effects on the sound financial management of the Union budget or the protection
of the financial interests of the Union

26.According to Article 4(1) of the Conditionality Regulatiofor a given conduct or
situation to fall within the scope of th@onditionality Regulation, the Commission
needs tadentify a breaclof the principles otherule of lawand toassessvhethersuch
a breach(i) affects, or seriously risks affectinthe sand financial management of the
Union budget or the protection of the financial interests of the UYniignin a
sufficiently direct wayThisassessment should be made on a-bgsmase basis.

27.The first condition in paragrapp4 DERYH VHH SRHRQWW L UKWOXLUHV V
identified breachof the principles otherule of lawhas an effect on the sound financial
management of the Union budget or on the financial interests of the Union.

28.That effect may consist, first, in implementing tdaion budget in a way that is not
compliant with the principles of sound financial management as enshrined in Article
317 TFEU and in the rules adopted for the implementation ofJtiien budget. In
SDUWLFXODU $SUWLFOH RlI WKH sypun@ DiQaatidd O 5HJ)
PDQDJHPHQWY DV pLPSOHPHQWDWLRQ RI WKH EXGJHW
HFRQRP\ HIILFLHQF\ DQG HIIHFWLYHQHVVY $UWLFOHV
set out in more detail the meaning, scope and consequences of thogdestin

29.Second, that effect may also be established in relation to breaicties principles of
the rule of lawthat are detrimental to the protection of the financial interests of the
Union, eshrined inArticle 325 TFEUand in the relevant secondary ietation. In
particulayr according to Article 63(2) of the Financial Regulatidhis covers all
legislative, regulatory and administrative measures designed, inter alia, to prevent,
detect and correct irregularities and fraud in the implementation obublget. The

33

34

Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021
establishinghe Recovery and Resilience Facility , OJ L 57, 18.2.2021,.p. 17

See ydgement of 16 February 202oland v Parliament and CoungiC-157/21 ECLI:EU:C:2022:98,
paragraph 186



HMILQDQFLDO L QW Héardtidfiviel inRArtiviekH) 8fRedui@tHhn No 883/2013
asincludng PUHYHQXHV H[SHQGLWXUHY DQG DVVHWY FRYHU
Union and those covered by the budgets of the institutions, boffiees@and agencies

DQG WKH EXGJHWYV PDQDJHGUdeQ\@r, RiR@dingy iR thin@ i\ WKHP |
of the Court of JusticeWKH FRQFHSW RI pILQDQFLDO LQWHUHVW
meaning of Article 325(1) TFEU, encompasdesth revenue made available to the

Union budget but also expenditure covered by that bétiget

30. Furthermorewhen determininghe extent of the effect on the Union budget or the

financial interests of the Unigrihe Commission will dulytake into accountcriteria

such as the nature, duratiseriousnessnd scope of the identified breach#sthe
principles oftherule of law which may vary depending on the characteristics of those
breaches® In addition,the intention of the relevant Member Statepta anendto the
breachof the principles otherule of law including thedegree ofits cooperationwith

the Commission under the Conditionality Regulatinay be relevantamong othes,

for the purposef measuring the impactiuration and scopef the relevanbreach on

the sound financial management of the Union budget or the financial interests of the
Union®”.

31.As regardsthe situationwhere breachesf the principles ofthe rule of law entail a

gerious risKaffecing the sound financial management of the Unibadget or the

protection of the financial interests of the UnioW KH &R XUW K@D Would B&Q G WK D
incompatible with the requirements of sound financial management of the Union budget

and the protection of thenfncial interests of the Union to limit the adoption of
appropriate measures to cases of proven effects on that sound financial management or
those financial interestSuch limitation would be liable to compromise the purpose of

WKH « 5HJ®RDne welvéhipn of the effects referred to in Article 4(1) of the
5HJXODWLRQ LV pyD SHUPDQHQW DQG KRUL]JRQ¥WDO UHT X
3V H U L R XMaybdestablishedn cases where the effeadktherelevantbreachof the

principles ofthe rule of law although not yet proven, can nevertheless be reasonably

35

36

37

38

39

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 265; ajutigement of 16 February 202Rpland v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 297

See judgement of 16 February 202Hungary v Parliament and Coungil C-156/21
ECLI:EU:C:2022:97 paragraph 331; angidgement of 16 February 202Rpland v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 361

See judgement of 16 February 202Hungary v Parliament and Coungil C-156/21
ECLI:EU:C:2022:97, paragraph 332.

See judgemdn of 16 February 2022,Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragrap62

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 266; and judgement of 16 February Fa#&ndv Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 298



32.

33.

foreseen, since there is a high probability that they will d€clirmust therefore be
demonstrated that the risk has a high probability of occurring, in relation to the
situations or to the forms of conduct of the authorities referred to in Article 4(2) of the
Conditionality Regulation.For instance if certain acts of national authorities
implementing8 QLRQ IXQGV WKURXJK SXEOLF SURFXUHPHQW
resourcespr carrying out financial control, monitoring and audit of Union funds, or
investigatingallegations offraud, corruption or other breachet Wnion law in the
implementation of Union fundsr revenue cannot beeffectively reviewed byfully
independent courts, this maytail a serious riskinsofar asthe Union funds and the
financial interests of the Unicare concerned

Finally, it is not stficient that a breaclof the principles othe rule of lawaffects or
seriously risks affecting the sound financial management of the Union budget or the
protection of the financial interests of the Union. According to Article 4(1) of the
Conditionality Regulation, the breaabf the principles otherule of lawshould do that
MLQ D VXIILFLH @3acond GhditidiHnpazaprefh above (see point (ii))

Pursuant to this requirement, it should be established that themufficéently direct
relationbetween the breadf the principles oftherule of lawand its effectsor serious
risks thereqgf on the sound financial management of the Union budget or on the
protection of the financial interests of the Unidine Court of Justice hasonsideed
thatthe termspu L Qufiiciently direct Z D \r§quirethat the link between the breaoh

the principles otherule of lawand the impact or risks for the Union budgkouldbe
HJHQXLQHT Ri$ medrts Bhatifle procedure of th&®egulationshauld not be
triggeredwith regard to situations in which the connectismmerely hypothetical, too
uncertain or too vague.

3. THE RELATION BETWEEN THE CONDITIONALITY REGULATION AND
OTHER PROCEDURES SETOUT IN UNION LEGISL ATION

34.Where the Commission finds that it has reasonable grounds to consider that the

conditions for the adoption of measures under the Conditionality Regulation are
fulfilled, before starting the procedutewill considerwhether appropate measures are
necesary, i.e.whether other procedures set out in Union legislaftwrthe protection

of the Union budgetvould not allow it to protect the Union budggetoreeffectively, as
established by Article 6(1) of the Conditionality Regulation.

40

41

See judgement of 16 February 2022, Hungary v. Parliament and Counel56/21
ECLI:EU:C:2022:97, paragraph 262.

Seejudgement of 16 February 202R¢land v Parliament and CoungiC-157/21 ECLI:EU:C:2022:98,
paragrapt288.



35.In effect, the Unionihancial legislation and the applicaldectorspecificrules already

provide for other procedures to protect the Union budget.

36.For instance, the Financial Regulatiprovides for an earlgetection and exclusion

37.

system p (' (6%, allowing the Commission to detect personsptities representing
risks threatening th@rotection of thefinancial interestof the Unionearly, and to
excludethem from receiving funds from the Union budgétcertain conditions are
met

Moreover the Commissiormay imposeinterruption or suspension of paymerasd
shall imposefinancial corrections on the Member Stdtéf they do not comply with
applicable lawand do not protect the financial interests of the Union when they
implement the Uniobudget under shared managerfient

38.Underthe RRF Regulatioand the financing and loan agreemesigmed pursuant to, it

39.

the Commission has the right to reduce proportelgahe support and recover any
amount due to the Union budget in cases of fraud, ptiory conflict of interests
affecting the interests of the Union that have not been corrected by the Member States.
In addition, a number of recovery and resilience plaokide measures directly linked

to rule of law issues, whose satisfactory fulfillment is necessary for the release of
payments under the RRF

Neverthelessit might not alwaysbe possible to trigger tise procedures in relation to
situations obreachesf the principles otherule of law,such as thoskstedin Articles

3 and4(2) of theConditionality Regulation There mayalso be situationswherethe
measures under the Conditionality Regualtion can be more effective in protecting the
Union budget tharprocedures oRegulation (EU) 2021/106QCPR") or Regulation

(EV) 1306/2013 and, as from 1 January 2023 Regulation (EU) 2021/24 16datter

may only be launched undtre specific grounds listed ithoseRegulatios*® and may

42
43

44

45

See Financial Regulation, Article 135.

See Financial Regulation, Article 101(8); also see, for instance, Articles 96, 97 and 104 of Regulation
(EU) 2021/1060 of the European Parliament and the Council dfugé 2021 laying down common
provisions on the European Regional Development Fund, the European Social Fund Plus, the Cohesion
Fund, the Just Transition Fund and the European Maritime Fisheries and Aquaculture Fund and
financial rules for those and forelAsylum, and Migration and Integration Fund, the Internal Security

)XQG DQG WKH ,QVWUXPHQW IRU )LQDQFLDO 6XSSRUWOJRU %RUGH

231, 30.6.2021, p. 15%nd Article 52 of Regulation (EU) No 1306/2013 of the EuropeanaRaeht

and of the Council of 17 December 2013 on the financing, management and monitoring of the common
agricultural policy and repealing Council Regulations (EEC) No 352/78, (EC) No 165/94, (EC) No
2799/98, (EC) No 814/2000, (EC) No 1290/2005 and (EC¥8m/2008, OJ L 347, 20.12.2013, p. 549.
See Financial Regulation, Article 63(2); also see, for instance, Articles 69(3) and 10a<R&I as
Article 58 of Regulation (EU) 1306/2013 and as from 1 January 2023, Article 57 of Regulation (EU)
2021/21160f the European Parliament and of the Council of 2 December 2021 on the financing,
management and monitoring of the common agricultural policy and repealing Regulation (EU) No
1306/20130J L 435, 6.12.2021, p. 187

Payments may be interrupted if: (#)ere is evidence to suggest a serious deficiency for which
corrective measures have not been takerthé)Commission has to carry out additional verifications
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only relate to expenditure already declalsdthe Member Stateo the Commission.

For instance, the effective application and implementation of the EU Charter of
Fundamental Rights is a horizontal enabling condition in the meanidgticfe 15

CPR. This enabling condition is a prerequisite condition for the effective and efficient
implementation of the specific objectiveba programmeUnder the CPR, if a Member
State does not fulfil an enabling condition, the Commission shall not reimburse the
expenditure related to operations linked to ¢bacernedpecific objectivés), with the
exception of those expenditures that contribute to the fulfilment of the corresponding
enabling condition This measure applies only after the relevant prograramis
amendmenthas been approvedly the Commissionin cases of breachesf the
principles ofthe rule of lawin relation to the EU Charter of Fundamental Rights that
affect the implementation of a Union programme, the Conditionality Regulation may be
more dfective insofar as it also provides for the possibility to suspend the approval or
amendment of a programma@d, as a consequence, further strengthen the protection of
the Union budget thanks to its preventive effect

40.In considering whether the proceduestablished by the Conditionality Regulation
protects the Union budget more effectively than other procedtiresCommission,
building on the enforcement of sectpecific legislation andavithout prejudice tats
powers andbligations set therejwill take into account an open set of criteria, to be
applied in light of the specific circumstances of eaithation In some situations, the
Commission could apply the Conditionality Regulation alongside or following the
adoption of sectespecific orfinancial measures that it may be bound to take, when
Conditionality Regulationwould moreeffectively protect the Union budgeind the
financial interests of the Unipnhereby demonstratinigs added valueOtherwise, the
added value and effectiversesf the Regulation, asgeneral and horizontatstrument
aimed at proteatig the Union budget and tHaancial interest®f the Union would be
deprived of itauseful effect

41.The Commission considers that the following indicative criteria may be used to
determine the effectiveness of the protection provided by the Conditionality Regulation
DV FRPSDUHG WR RWKHU H[LVWLQJ LQVWUXPHQWYVY WR S

following receipt of information that expenditure in a payment application may be linked to an
irregularity. Payments may be suspended, if: (a) the Member State has failed to take the necessary
action to remedy the situation giving rise to an interruption under Article 96 CPR; (b) there is a serious
deficiency; (c) the expenditure in payment apgdiiens is linked to an irregularity that has not been
corrected; (d) there is a reasoned opinion by the Commission in respect of an infringement procedure
under Article 258 TFEU on a matter that puts at risk the legality and regularity of expenditure.
Financial corrections shall be made, if: (a) there is a serious deficiency which has put at risk the support
from the Funds already paid to the programme; (b) expenditure contained in accepted accounts is
irregular and was not detected and reported by the MerState; (c) the Member State has not
complied with its obligations under Article 97 prior to the opening of the financial correction procedure
by the Commission.
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42.0ne frst criterion relates to thescope of the effect on the Union budget /andhe
extent of risk the breaadf the principles otherule of lawmay entail forthe efficiency
of its sound financial management or thetection of thefinancial interestof the
Union. In particular, procedures under other Union financial rules may only apply to
specific spending programmes and could therefore be insufficresbme casedor
breachesf the principles otherule of law WKDW DUH puZLGHE®@ERADG RU (
practices or omissions by public authorities, or to general measures adopted by such
D X W K R*Thid/rhay o happenherebreachesf the principles otherule of law
carry aserious riskof affecting the sound financial management of timeob budget or
the protection of the financial interests of the Uniaereas other Union financial
rules could insteadrelate toalready materialised effects on the Union budgEor
instancewherenational laws limit criminal liability for frauer coruption or weaken
the antifraud and anticorruptionlegal framework or the prevention of confiobf
interest,cases ofraud, corruption or conflict of interestases might not be effectively
investigated and prosecuted, and this could give rise touserisks for the sound
financial management of the Union budget or for the protection of the financial interests
of the Union.In the same line of reasoning, general laws preclu@dingeffective
judicial review by independent courtsf decisions ohational authorities managing in
whole or in part Union funds may also entail serious risks for the sound financial
management of the Union budgét. suchsituatiors, the Commission may conclude
that theuse of theConditionality Regulation mighbe moreeffectivethan other Union
instruments

43. Another relevant criterion relates to the types of remedies available and their suitability
to different situations. The Conditionality Regulation provides a large variety of
possibilities to address the specifietti of the relevant breadaif the principles othe
rule of lawthat may be applied cumulativély Should the remedies available pursuant
to other Union legislation be less appropriate to address the relevant biffetueh
principles ofthe rule of law the Conditionality Regulationould be considered more
effective.Suchsituationscould occurwhere the Union budget is or risks being affected
in awide manner, due for instance tational law precluithg effective judicial review
of administrativedecsionsto implementthe Union budget oobstructingreferrals of
relevant cases to the Court of Justicd the European Unignor due to lackof
independence of national courle such casessuspensive or prohibitive measures
under the Conditionality Retation imposeccumulativelyuntil the relevant breaclof
the principles otherule of lawis brought to an endnight protect the Union budget
more efectively as they could prevent adverse effects on the sound financial
management of the Union budget amdthe financial interests of the Unidrhis could

46 See recital 15 of the Conditionality Regulation.
47 See Article 5 of the Conditionalityegulation.
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cover situations where the overall financial risks for the Union budget arfchaineial
interestsof the Unionexceed the risks that can be adressed by the measliessed to
aspecific programmandavailable under one sectoral instrument.

4. MEASURES THAT COULD BE PROPOSED BY THE COMMISSION -
PROPORTIONALITY

44.1n line with article 5(3) of the Conditionality Regulatiomao the Commissiorhas
established that the conditions to trigger the application of the Conditionality
Regulation are fulfilledit will proposeto the Councimeasureshat areproportionaté?,
which mears that theymustbe suitable and necessaryatdress the issues fouadd
protect theUnion budget or thénancial interest of the Union without going beyond
what is required to achieve thaim.

45.The Court of Justicehas held thapursuant to Article 5(3) of the Regulation the
measures should Istrictly proportionatei.e fL.OLPLWHG WR ZKDW LV VWULFV
light of the actual or potential impact of breaches of the principles of the rule of law on
WKH ILQDQFLDO PDQDJHPHQW RI WKH 8QLRQ ERGJHW RU

46.In this context,the Conmission will duly take into account the nature, duration,
seriousnesand scope of the breachefsthe principles otherule of lawat stake®. As
these criteridnelp to determire the extent of the impact, which may vary depending on
the characteristics of the breachafsthe principles ofthe rule of law found their
consideration influenssthe assessment of tigroportionality of the measurédsWhile
it is not possible to definend weigh all the possible types of breaabiethe principles
of therule of lawbeforehand, as well as their exact impact on the Union buddbe
financial interests of the Unigrat this stage and in the absenceexperiencan the
application of theConditionality Regulation, the Commission will examine the
elements below in relation to each of these characteristics.

47.As regards the nature of a breach, all breacti¢se principles ofthe rule of laware
relevant for the gpication of the Conditionality Regulation to the extent that they
affect or seriously risk affectinthe sound financial management of the Union budget
or the financial interests of the Uniddowever the situationsnentionedn Article 3 of
the Conditimality Regulationhave a particular importance, as they are expressly
mentioned thereinThis however, does not mean that other breadfegke principles

48 See Article 5(3) of the Conditionality Regulation.

49 See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 112.

50 See Article 5(3) of the Conditionality Regulation.

51 See judgement of 16February 2022, Hungary v Parliament and Coungil C-156/21

ECLI:EU:C:2022:97, paragraph 331; ajutigement of 16 February 202Rpland v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paragraph 361
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of the rule of law of a similar nature will be consideretess important In its
assessmenthe Conmissionwill also take due account of other features of the breach
of the principles otherule of law; such as whethet is intrinsically or closely linked
with the process under which Union funds are used by the Member State coiftm@rned
instance in cases of improper functioning of the public authordtexsding on the
award of grants or contracts financéstoughthe Union budge), in which case the
impact on the Union budget or tfieancial interest®f the Unionmay be particuldy
significant.

48.As regards the duratioit,is likely that the longer a breadi the principles otherule
of law lasts, or the moreecurrentit is, the more it willgenerallyadversely affect or
seriously risk affecting the sound financial managenoérihe Union budget or the
financial interests of the Union. Thus, this conclusion will also have a bearing on the
&RPPLVVLRQTY DVVHVVPHQW RQ WKHN&PB®EUWLRQDOLW

49. As regards thgravity of a breaclof the principles othe rule of law, the Commission
considers thatvhenoneor several breaches the principles otherule of lawconcern
important parts of the public sector of a Member Staieh as théegislativebranch
and/orthe judiciarywhich may have potential netjge impact on the management of
the Union budget by national authorities, where the breach(esj the principles of
therule of laware systemior widespreagdthese factorshould be taken into accousd
regards the proportionality eife measuresConcerningthe scope of the breadi the
principles ofthe rule of law the Commission considers thathen a breaclof the
principles ofthe rule of lawaffects or risks affectingultiple programmes or funds of
the Union its impact on the Union budget the financial interests of the Unigan be
expected to bsubstantialln general, theravity of the breachof the principles othe
rule of lawunder the Conditionality Regulatiomill tend to be reflected in thgravity
of its actual or potentiampact onthe sound financial management of the Union budget
or the financial interests of the Union.

50.The Commission considers that thenulative presenceor absencef the above
mentionedelementsconsidered in light of the actual or potential impacthef relevant
breachof the principles otherule of lawon the Union budgetr on the protection of
the financial interests of the Uniomay guide the proportionality assessment of
measuredo be proposed under the Regulatidimereforg a systemicbreachof the
principles ofthe rule of lawaffecting ina cumulatve manner and/dior a significant
period of timethe sound financial magement of the Union budget the financial
interestsof the Unionmay justify proposing measures entailing a gigant financial
impact for the Member State concerned

51.In addition to theseelements the Commissiormay also consider other factorsn
particular, theintention of the Member State to put an end to the bredcthe
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principles of the rule of law the degree of cooperatiof the Member State
concernedf, or its refusal to cooperate sincerely with the Commisgiothe context of
the procedures pursuant to tBenditionality Regulation or a possible persistence or
repetition of similar breacles of the pinciples of the rule of law despiteearlier
recommendations or proposals of measumaslieby the CommissionThe intention
and thedegree of cooperation of the Member State also relevarfor the purpose of
determining the duration and scope of a breafcthe principles othe rule of law®>3
The Commission will ensuran objectiveand impartialassessment wheronsideing
these factors.

52.The Conditionality Regulation requires the measureddrget, insofar as possible, the

H8BQLRQ DFWLRQV DIIHFW thGts Propdssl ithe EOOnDSSiKiAl
indicatespecific programmes or fun@dfectedby the breachesf the principles othe

rule of lawor those that risk being affectathd propose insofar as possibleneasures
targeting those programmes or fun#twever, in cases where this is not possible,
including in cases where the breaxftthe principles otherule of lawhas an impact on
WKH FROOHFWLRQ RI WK Hhe&diRoQdity REydIQiol pexhittbid= H V
adoption of measures relating to Union actions other than those affectiedlrngach

of the principles otherule of law The Court of Justice has held thaitstcould relate to
situationswhere the latter actions canfbbr can no longer be targeted, or can be
targeted only inadequately, in order to achielie objective of the Conditionality
Regulation which consistsn ensuring the protection of the Union budget as a whole,
with the resit that those measures are necessary in order to achieve that otfjective
Otherwise the Conditionality Regulationwould not be able to attain its objective.
Moreover, in cases where the Conditionality Regulation is applied additionally or
subsequently tather Union legislation, th€ommission will take into account the
overall impact of the measuresensue respect for the principle of proportionality

53.For its assessment on the proportionality of the proposed measures, the Commission,

pursuant toArticle 6(8) of the Conditionality Regulation, must also take into account
the same sources used to identify breadfi¢le principles othe rule of law as cited
in section5.2 of these guidelines.

52
53

54
55

56

See Recital 18 of the Conditionality Regulation.

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 332.

See Article 5(3) of the Conditionality Regulation.

For instance, in cases where the effect of the brehtie principles of rule ofaw will be established
on revenues of the Union budget.

See judgement of 16 February 202Hungary v Parliament and Coungil C-156/21
ECLI:EU:C:2022:97, paragraph 275.
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5. PROCEDURE AND METHODOLOGY OF THE ASSESSMENT PROCESS
51.CRPPLVV&iQifiary assessment

54.

55.

56.

57.

To identify and assess breachet the principles ofthe rule of law under the
Conditionality Regulationthe Commission will carry out a thorough qualitative
assessment on a casgcase basjstaking due account of the specific circumstances
and contextsywhich will lie on the principles and features of the methodology set out in
the following paragraphs dfiese Guidelines

The Commission will carry out itsssessmenin an objective, impartinand fai®’
manner

Objectivity requires the assessment to be based on actual facts or evidence that the
Commission has at its disposal. In addition to the various contacts between the
Commission, other bodies and the Member States, Article 6(4) of théit©oality
Regulation also makes clear that the Commission can request supplementary
information necessary to carry out its assessiaetit will do sowhenit considerghis
appropriateFor example, it may request additional information aimed at coimfiy the
fulfillment of the conditions for the application of the Conditionality Regulation,
DVVHVVLQJ WKH H[WHQW RI| W K HorloR th®gritéctRQofiveK H 8 QLR
financial interests of the Uniofor risk thereof), or assessingore in detailany
remedial measures that the Member State has put in place or is planning to put in place.
Given that ore of the key aimsof the Conditionality Regulatioms to be useds a
preventive tool to protect the Union budgetd the financial imrests of the Unigrthe
Commission endeavasito ensure a sincere dialogue and cooperation with the Member
State concerned, while keeping the procedure at the right pace.

Impartiality in the assessment of cases under the Conditionality Regulation implies
egual treatment among the Member States. Article 4(2) TEU also requires the Union to
respect the equality of Member States before the Treaties. In line with the consistent
case law of the Court of Justice of the European Union, this means first and foremos
that comparable situations must not be treated differently and that different situations
must not be treated alike, unless such treatment is objectively juStdiethe basis of

the specific circumstances characterising each concrete situaiidmle the
Commissionmust make its assessments taking into account the particular features of
the legal system of the Member State in question and the discittEmoys in
implementing the principles of the rule of lathjs does not mean that the obligations

as to the result to be achiev@emming from thermayvary fromoneMember State to

57
58

See Recital 16 of the Conditionality Regulation.

See, among other cases, judgment of 20 September Kigg@lom of Spaitv Council of the European
Communities203/86,ECLI:EU:C:1988:420 paragraph 25. For a more recent case, see judgment of 8
October 2020, 8QLYHUVLWDWHD up/XFLDQ %O®4Nn9 BELEUXC:2D2D:8102WKHUV
paragraph 44.
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another The Courbpf Justicehas held that respect for the rule of law should be assessed
on the basis of uniform criteria, and that the content of the principles of the rule of law
is clear,establishes clear and precise binding obligations of result, avdedifknown

to the MembefStates’? The Court of Justice held that Member States are in a position
to determine with sufficient precision the essential content and the requirements
flowing from each of the principles listed in Article 2(a) of the Regulé&tion

58.As regards the fairnesof the assessment under the Conditionality Regulation, the
Commission considers that it implies taking a comprehensive view on all the
circumstances under consideration to identify breaohelse principles othe rule of
law that are relevant under t@®nditionality Regulation

59.The Commission services will first check whether the relevant sources refer to a breach
of the principles otherule of lawthat has already been identifjeat, if notpreviousy
identified, whether there are reasonable grounds to consider that such adbriech
principles ofthe rule of law has taken placeFor that purpose, the Commission
considers that final ruling®f the Court of Justiceof the European Uniorare
conclusive It will then check whether that breacdi the principles othe rule of law
concernsa situation or conduct of authorities that astevantfor the sound financial
PDQDJHPHQW RI WKH 8QLRQ EXGJHW RU IRU WKH SURWH
as provided for in Article 4(1) and (2) of the Regulation

60. Secondly as the mere finding that a breaghthe principles othe rule of lawexists
does not suffice to trigger the Conditionality Regulatitve, Commission services will
assess whether thedaichof the principles of rule ofthe law affects or seriously risk
affecting the sound financial management of the Union budget or the financial interests
of the Union considering the criteria analysed in sectp of these GuidelinesThe
Commissionwill give particular importance tworrective measures or other remedies it
has already taken in similar casasder the procedures referred to in secB@boveor
other procedures of Union lawrovided those had a link with situations that are
indicative of breachesf the principles otherule of lawpursuant to the Conditionality
Regulation.

61.The Commission services wifinally assess whether the identified breawhthe
principles oftherule of lawhas a sufficiently direct link with the effeat® the sound
financial management of the Union budget or the financial interests of the Union. For
this purpose, the Commission considers that final ruloighe Court of Justice of the
European Uniomand previous corrective measures or other remedibasitalready

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 233 and 235; prajement of 16 February 202Ro¢land v Parliament
and Council C-157/21 ECLI:EU:C:2@2:98, paragraph 265 and 283.

See judgement of 16 February 202Hungary v Parliament and Coungil C-156/21
ECLI:EU:C:2022:97, paragragvo.
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taken in similar cases under the procedures referred to in s8&tmve as particularly
relevant.

5.2.Sources of information

62.The Commission endeavours to assessliesrelevant for the application of the
Conditionality Regulation in diligent andthoroughmanne, based ora wide range of
evidence, insofar as that is relevant to fulfil the conditions for the application of the
Conditionality Regulation. The range and scope of evidence will be considered based
on the merits of each caseking into account all the relevant circumstancHse
Commissionwill ensure that the information it uses is relevant and that the sources of
that information are reliable

5.2.1. General sources of information

63.The Commissiorwill strive to use several sources identify, crosschecland assess
relevant breachesf the principles ofthe rule of law in order toreach itsown
conclusios on whether the conditions of the Regulation are.niéte Conditionality
5HIXODWLRQ LQ LWV UHFLWDO FLWHV VSHFLILF VRX
-XVWLFH RI WKH (XURSHDQ 8QLRQ UHSRUWYV RI WKH &
annual Rule of Law Report and EU Justice Scoreboard, repotie ddLAF and the
EPPO and information provided by themas relevant, and conclusions and
recommendations adny relevant international organisations and networks, including
Council of Europe bodies such as the Council of Europe Group of States against
Cormuption (GRECO) and the Venice Commission, in particular its-otidaw
FKHENOLVW DQG WKH (XURSHDQ QHWZRUNV RI VXSUHPF

64.In addition to those sourceshich do not have a specific or absolute probative value,
the Comnission will also take into account other relevant informatiamhere
appropriate That may include, for instancéhe annual Commission reports on the
S3BURWHFWLRQ RI WKH (XURSHD® )8QKRQ DV DIL@B\W FIUDX G
UHSRUWYV ' latBdaGnual kekblwdibhs of the European Parliament, the information
on which Commission, OLAF and EPPO relevant reports were badednation
FROQWDLQHG LQ &RPPLVVLRQ VHUYLFHVY DXGLW UHSRUYV
national authorities anstakeholders, and other information in the public dopmsiich
as judgments of national courts or decisions of national authorities

65. The Commission also has the possibility to directly contact other bodies and recognised
institutions such as the nationantifraud coordination service AFCOSY. While
UHFLWDO RI WKH &RQGLWLRQDOLW\ 5HIXODWLRQ VW
the European Union Agency for Fundamental Rights and the Venice Commission if
necessary for the purpose of preparing KRURXJK TXDOLWDWLYH DVYV
possibility of such consultations is not limited to these two bodies and the Commission
will contact any institution or body it considers necessary in view of identifying
breachesf the principles ofthe rule of lawand enhancing the assessment of cases
under the Conditionality Regulation.
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5.2.2. Complaints

66.Anothervaluable source of information is the submission of substantiated complaints
by any third party that may be aware of relevant information and evidence about
breacheof the principles otherule of lawthat may affect or seriously risk affecting
the sourd financial managememtf the Union budgeobr the protection of the financial
interests of the Union in a sufficiently direct way.

67.As a budgetary tool, the Conditionality Regulation does not afford remedies arafight
redress that a complainant may sgekComplainants seeking remedial measures
addressed to them, including damagemjnot obtain them from the Commission but
may consider filing complaints with national authorities or lodge actions before national
courts. The European Union offersmmeansto submit complains at EU level. In
particular,for the case of a Member State that doescoatply with Union law, any
citizen, business or other stakeholder can report an infringement to the Comfthission

68. After receiving a complaintelating to the Conditionality Regatlon, the Commission
services will assesshetherit containssubstantiatecthformationand evidencé¢hat the
Commission may use for its assessment undelCtiraitionality Regulation In this
respect, it has to be remt that complaints that refer to breacb&she principles othe
rule of lawwithout any indication as to the effect they may havehe risks they may
presenbon the sound financial management of the Union budget tre protection of
the financial mterest=f the Unionwill not be sufficientto considerthat the conditions
under the Regulation are fulfillednless the Commission estabésthis effect or these
risks on additional groundsDepending on the circumstances of each cése,
Commission services magvite the complainant to provide additional information
substantiate the complaintithin a specifictime limit. If no additional information is
providedwithin the set time limitthe Commissionvill keep record of the imfrmation
submitted butmay not followup onthe complaint.

69.Where the information submitted sufficiently substantiated andelevantfor the
SXUSRVHV RI WKH &R P P, LNVIoRQIFSION B&WddsV Mdd/HEYUeést
further information or evidence ifeeded. If considered appropriate, the Commission
services may also meet the complainartheir representatives to clarify the allegations
made and discuss specific issues related to the compl@etCommission services
may also contact othéwodies or institutions relation tothe information submitted by
the complainanto corroborate ncomplement the fimrmation and evidence provided
by the complainanin line with Article 6(4) of theConditionalityRegulation.

This is without prejudice to the protection of the legitimate rights of final recipients and beneficfaries
Union funding under the Conditionality Regulation, see section 6 below.

A list of these other resources, including the complaint form for a breach of Union law, is available at
https://ec.europa.eu/info/abeatiropearcommission/contact/problersd-complaints/complaints
aboutbreachesulaw/howmakecomplainteulevel_en.
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70. The Commissiorwill endeawur to inform complainants of the action that it proposes to
take on acomplaintwithin an indicative time frame of [cf. eight monthg from the
receiptof the complaint. Thigs, however subjectto the circumstancesf theindividual
caseandis, in particular,dependent on whether the Commission has received sufficient
information from the complainantShould the Commission decide to initiate the
procedureestablished by Article 6 of the Conditionality Regulatiand propose
appropriate measures teet Council, it willin principleinform the complainanfl) after
sendingthe notification letter to the Member State g8¥ afterserding its proposal to
the Council.

71.To facilitate the submigsn of complaints under the Conditiality Regulation, the
Commission has setup within its Central Financial Service of its Directorate General for
Budget the  dedicated ma&box BUDG-CONDITIONALITY -REGIME-
COMPLAINTS@ec.europa.euhrough which a third party may bring to the
&RPPLVVLRQTV DWW H Q&WthérpgindpOdthé HIIB oElainHdkeFant-io/
the Conditionality Regulation. Annex Il to the Guidelines provides the informttain
may beincluded when contactinghe Commission, as well agecommendeébrm that
may be usedo submitsuch complairg Unless agreedtherwise the identity of the
complainant will be kept strictly confidential and tBemmission will ensure that the
rules set out in Directive (EU) 2019/1$3arebe complied with.

5.2.3. Preliminary contacts with the Member State concerned

72.The Commissiomay contact the Member State concerned before sending the written
notification pursuant to Article 6§1of the Conditionality Regulatignif this is
necessary foits preliminaryassessmenf hus, f, following a complaint oon the basis
of anyotherinformationgatheredthe Commissiotis not yet in a position tdetermine
whether it has reasonable grounds to consider that the conditions set out in Adficle 4
the Regulatiorare fulfilled, it should be able toontact the Member State conuedto
gather the information or explanations it may neitiin areasonable and appropriate
[time limit. Within the same time limit, the Member State may use the opportunity to
remedy the situation.

73.In such casesthe Commission will endeavour to haae open dialogue with the
Member State concerned, with a view to enabling enhanced cooperation and possibly
addressing concerns at an early stag@s approach also reflects the principle of
sincere cooperation, as enshrined in Article 4(3) TEU, as welled ore of the key
aims of the Conditionality Regulationis prevention Where the Commission requests
initial written clarifications from a Member State, it will set deadlines reflecting the
breadth and complexity of the clarifications requested.

63 Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the
protection of persons who report breaches of Union law OJ L 305, 26.11.2019, p.
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74.1f the Member State concerned does not react or cooperate Withiimeframe set by
the Commissionthe Commission will finalise its preliminary assessment on the basis
of the information it has at its disposal, witholelay.

75.The Commission will apply the sanprinciples of objectivity, impartiality arfdirness
for all Member States during any preliminary contacts with the Member Statsses
where such preliminary contacts have been considered neceasary, will do
throughout the procedure and itsesssment.

5.3.Formal procedure pursuant to Article 6 of the Conditionality Regulation

76.Where the Commission finds that it has reasonable grounds to consider that the
conditions for the adoption of measures under the Conditionality Regulation are
fulfilled and that other procedures set out in Union legislation would not allow it to
protect the Union budget more effectively, it will send a written notification to the
Member State concerngdetting out the factual elements and specific growms
which it hasbasd its findings and initiate theprocedurepursuant to Article 6 of the
Conditionality Regulaton WKH pSURFHGXUHT

77.The Member State concerned should provide the required information and may propose
RU DGRSW UHPHGLDO PHDVXUHV¥ndwgs d2t@@& bhthe WritéeikK H & R P
notificationor the request for observations in line with article 6(7) of the Conditionality
Regulation, within a time limit specified by the Commission, which shall be at least one
month and not more than three months fribv@ date of the notification or the request
for observation§* Following the exchanges provided by Article 6, paragraphs 1 to 7, of
the Conditionality Regulation, if the Commission finds that the conditions for the
application of the Conditionality Regtilan are fulfilled and considers that the remedial
measures that may have been offered are not adequate, it will propose the adoption of
measures to the Council to protect the UrbodgetRU WKH 8QLRQYV ILQDQFLD

78.When deciding whether to prop® measures, the Commission will duly assess the
information received and any observations made by the Member State concerned
throughout the procedui® as well as the adequacy of any remedial measures proposed
in the course of the procedure. To condtgassessment on the measures that may be
proposed, the Commission will also rely on all the information gathered in the context
of any possible preliminargontactsvith the Member State concerned, including before
initiating the procedurewhere relevan) as well as any relevant information from
available sources, including decisions, conclusions and recommendations of Union
institutions and bodies, other relevant international organisations and other recognised
institutions.

64
65

See Atrticle 6(5) of the Conditionality Regulation.
See Article 6(7) of the Conditionality Regulation.
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79.

In addition to guaranteeinipe procedural rights of the Member State concerned, the
procedurewill also be conducted in accordance withe principles of objectivity,
nondiscriminationand equal treatment ofne Member State concerned, andl be

conducted according to ron-parisan and evidencédased approaéh In accordance

with recital 23 of the Conditionality Regulation, the Commission is committed to make

WKH PRVW DSSURSULDWH XVH RI LWV ULJKWV XQGHU $1
of Procedur® with a view to ensuring that the Countikes a timely decisioon the

proposal for measur®s

5.4. Procedure for lifting measures

80.

81.

82.

83.

After the adoption of the measures by the Council, the Commission will regularly
monitor the situation in the Member State coned.According toArticle 7(2) of the
Conditionality Regulation, at the request of the Member State concerned, or on its own
initiative and at the latest one year after the adoption of measures by the Council, the
Commission shall reassess the situatiorthe Member State concerned, taking into
account the evidence submitted by it, as well as the adequacy of any remedial measures
adopted by the Member State concerned

The Member State concerned may, at any time, adopt new remedial measures and
submit tothe Commission a written notification including evidence to show that the
conditionsfor the adoption of the measur@® no longer fulfilled

When assessinthe written notification submitted by the Member State concewred
any other information th€ommission gathered after the adoption of the measures by
the Council the Commission willproceed in line with the methodology and principles
of objectivity, impartiality and fairness detailed in sectmf of these Guidelines.ar
conduct its assessmerthe Commission willrely on all sources of information
mentioned in sectiors.2 of these Guideliné8, gathered after the adoption of the
measures by the Council

If, following the assessment of theitten notification submitted by the Member State

or theassessment of any other information the Commission gathered after the adoption
of the measures by the Coundhie Commission cannotasonablyetermine that the
situation leading to the adoption of measures has been remedied, it may request
additional nformation from the Member State concerned or any third party that may
dispose relevant information, before concluding its assessmmehbhe with Articles

7(2) last paragraph and 6(4) of the Conditionality Regulation

66
67

68
69

See Recital 26 of the Conditionality Regulation.

&RXQFLO 'HFLVLRQ (8 RI '"HFHPEHU DRsdRe&IWwd, QILWKH &RX
325, 11.12.2009, p. 35.

See Atrticle 6(10) of the Conditionality Regulation.

In line with Articles 7(2) last paragraph and 6(3) of the Conditionality Regulation.
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84.The Member State concerned shopitdvide the required information and may propose

or adypt the initially proposed UHPHGLDO PHDVXUHV WR DGGUHVV

concernswithin a time limit specified by the Commission, which shall be at least one
month and not more than three months frilv@ date of the notification or the request

for observationg® Following WKHVH H[FKDQJHV DQG Wassess&&PPLVVLF

if the Commissiortonsiders that the situation leading to the adoption of the measures
has been remedied, it wilubmit to theCouncil a proposal for an implementing
decision lifting the adopted measures, in line Witttiicle 7(2) of the Conditionality
Regulation.Where theCommissionfinds that the situation leading to the adoption of
the measures has been remedied in part/[liswbmit to the Council a proposal for an
implementing decision adapting the adopted measures.

85.Measures may be lifted or adapted whirebreacheof the principles ofthe rule of
law, despite persisting, no longer have an impact on the Union budtyet protection
of the financial interests of the UniBnWhere the Commission finds that the situation
leading to the adoption of the measures has not been remedied, it shall address to the
Member State concerned a reasoned decision and inform the Gberedf.

86.In addition to guaranteeing the procedural rights of the Member State concerned, the
procedurewill also be conducted in accordance withe principles of objectivity,
nontdiscriminationand equal treatment ofhe Member State concerneahd will be
conducted according tn impartialand evidencéased appra#’ In accordance with
recital 23 of the Conditionality Regulation, the Commission is committed to make the

PRVW DSSURSULDWH XVH RI LWV ULJKWV XQGHU $UWLF

Proceduré with a view to ensuring that the Council takes a tindégision on the
proposal follifting or adaptinghe measure¥.

PROTECTION OF THE LE GITIMATE RIGHTS OF F INAL RECIPIENTS AND
BENEFICIARIES OF UNION FUNDING UNDER THE CONDITIONALITY
REGULATION

87.Measures adopted under the Conditionality Regulatioth have a financial or
economic impact. However, such impact should be limited to the Member State
concerned or irspecific casesto certainnational entities managing the funds. Unless

70

71

72

73

74

See Article last sentence of Article 7(2) in combination with Arti6l®) of the Conditionality
Regulation.

See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 178; apdigement of 16 February 202Ppland v Parliament and
Council C-157/21 ECLI:EU:C:2022:98, paraaph 217

See Recital 26 of the Conditionality Regulation.

&RXQFLO '"HFLVLRQ (8 RI '"HFHPEHU DGRSWLQJ WKH &RX

325, 11.12.2009, p. 35.
See Article 6(10) of the Conditionality Regulation.
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the decision adopting the measures provides otherwise on the basis qistifigd
groundsin line with applicable Union ruleghe imposition of those measurgsould
not affect thepre-existing obligations of government entities or of Member Stdtes
make payments to the final recipients or beneficiaries who are entigedhgayments
under the corresponding Union programme or Fund

88.The nmeasures may concelynion funds orUnion programmes under all management
modes of the Union budget, i.e. implemented directly (managed by the Commission
departments, or through executiagencies®), indirectly (by one of the entities
provided inArticle 62(1)(c) of the Financial Regulation) or jointly with Member States
(shared manageméfjt

89.The imposition of measuretoesnot alter thepre-existing obligations of government
entities orMember States to implement the programme or fund under any management
mode, in particular their legal obligations to make payments towards final recipients or
beneficiariesas provided for by the applicable Union instrumemtd the specific legal
acts that created such obligatigngnless the decision imposing the measures provides
otherwise

90.In other words, the government entities or Member States cannot use the appropriate
measures adopted by the Courasl a justification taelease themselves frontheir
pre-existing obligations towards the final recipients or beneficiariegating to
payments under the relevant applicable rules

91. Article 5(2) of the Conditionality Regulation states that the obligations of government
entities or Member States to implement the programme or fund shall not be affected by
the imposition of appropriate measures, and in particular the obligations they hav
towards final recipients or beneficiaries, unless the decision adopting the measures
provides otherwise. The Commission considers that the conclusion on whether the
rights of beneficiaries or final recipients may be legitimately affected by the appeopria
measures, requires easeby-case analysjsand the Commission will assess any
relevant informationin this respectAt this stage, it considers tham principle when
the beneficiary or final recipient has been involueddy thebreachof the princples of
therule of law such as in cases of corruption, systemic fraud and conflicts of interest,
the measures to be adopted under the Conditionality Regulation may also have an
impact on that beneficiary or recipie@hould the Commission be aware offscases,
the Commission will include in its proposal to the Council (i) its conclusionfoether
particular final beneficiaries or recipients should be affected bpribygosedneasures,

(ii) the reasons justifying this conclusion and (iii) its speqfioposal as regardeose
beneficiaries or recipients

75
76

See Article 621)(a) of Financial Regulation.
See Article 63 of Financial Regulation.
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Information toolsand reporting

92.Beneficiaries or final recipients of Union programmes or funds should be made aware
of their rights under the Conditionality Regulatidio this endthe Commissiorhas set
up the dedicated webage https://ec.europa.eu/info/strategydeidget/protectiomeu
budget/rulelaw-conditionalityregulation_erwhere citizens, including beneficiaries or
final recipients, may seek informal guidan@dey may alssubmit information tothe
Commission about issues that are relevant for the applicatidheoConditionality
Regulationby filling in and submitting the complaint form available at that webpage to
the dedicated mailbox BUDG-CONDITIONALITY -REGIME-
COMPLAINTS@ec.europa.eu The Commission will publishin its welpage
information on the measureslopted bythe CounciXSRQ WKH &RPPLV,VLRQYV
so that beneficiaries and final recipients are aware of the measures imposed to each
Member State.

93.If, following the imposition of appropriate measures by the Council under the
Conditionality Regulation, the Member State concerned refuses to honour its payments
to beneficiaries or final recipients of Union programmes or funds concerned by the
measures, thbeneficiaries or final recipients concerned should first refer the matter to
the competent national authorities by availing themselves of all actions at their disposal
under the applicable national rules, including complamthe relevant authority dhe
Member State concernebh case any such action is not availaianot effectivé’, the
beneficiaries should inform the Commission amehen possibleprovide relevant
evidence in this respect. Member States should ensure that legal actions receive
adeaguate followup, in compliance with the applicable legal framework.

94.Beneficiaries or final recipients could inform the Commission about potential breaches
of Article 5(2) of the Conditionality Regulation, in case they are directly concerned. In
their submssions beneficiaries or final recipienthould clearly staté) the legal basis
of their right to receive payment from the Member StatefH{@yailure of theMember
State to comply withts obligationto pay under the rules of the relevant Union
progamme or fund(iii) the legal actions already undertaken and the related outcome,
if any, and provide all necessary evidence and supporting documentation to show the
launching of the relevant legal actions, as well as the failure by the Member State to
comply with its obligations under Article 5 of the Conditionality Regulation (if
available). Thesubmissionshould contain all the information requested in Anhkexo
theseGuidelines.

95.Under Article 339 TFEWNd Article 17 of the Staff Regulatigribe officials and other
staff of the European Union must not disclose information covered by the obligation of

m For instance, in cases where the national authorities unreasonably delay their reply/decision to the
EHQHILFLDU\YVY DFWLRQV
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7.

professional secrecyThe Commission willalso ensure that the rules set out in
Directive (EU) 2019/1937 will be complied with

96.When implementing Uon funds under shared management, Member States concerned

by measures adopted pursuant to the Conditionality Regulation are under the obligation
to report to the Commission on the concrete steps they have taken to comply with their
obligations to pay finlarecipients or beneficiaries under the Union fund or programme
affected. Such reporting should include information and evidence of that compliance
(e.g. relevant accounting records and supporting documants)should take place
every three months fromehadoption of the measurfés

97.0n the basis of the reportimgovided inArticle 5(2) of theConditionality Regulation

and any otherproof provided by the Member State concerned or oihi@rmation
gathered including through the information received from final recipients or
beneficiaries,the Commissionwill verify whetherthe payment obligations towards
final recipients or beneficiaries sender the Conditionality Regulatiorand other
applicableUnion law with respect to implementing funding under shareshagement,
have been complied withWhere necessaryt will do its utmost toensure that any
amount duefrom government entities or Member States is effectively paid to final
recipients or beneficiées in accordance with the relevasdctor specific des This

may entail, for instance, the application of financial corrections in line apglicable
Union law®. The Commission may also decide to open infringement proceedings
against the Member State concerniedensurecompliance withthe Member Stat4 V
obligation enshrined in Article 5(2) of the Regulati@efore taking any measure to
ensure compliance of Member States with their obligation to pay the final recipients or
beneficiaries, the Commission will ensure that the procedural rights of the Member
State concerned are respected.

REVIEW OF TH ESEGUIDELINES

98.The Commission may review these guidelines in due course, to take into account

developments in its practice, relevant changes to Union legislation, or relevant case law
of the Court of Justice othe European Unignwhile ensuring legal certaintyVhen
reviewing the Guidelines, the Commission will consult the Member States and the
European Parliament.

78

79
80

More information about how the Commission handle@mplaints can be found on:
https://ec.europa.eu/info/abeetiropearcommission/contact/pldemsandcomplaints/complaints
aboutbreachesulaw/howmakecomplainteulevel _en

See Atrticle 5(2) and Recital 19 of the Conditionality Regulation.

See Recital 19 of the Conditionality Regulation.

26


https://ec.europa.eu/info/about-european-commission/contact/problems-and-complaints/complaints-about-breaches-eu-law/how-make-complaint-eu-level_en
https://ec.europa.eu/info/about-european-commission/contact/problems-and-complaints/complaints-about-breaches-eu-law/how-make-complaint-eu-level_en

ANNEX |
Breaches of the principles of rule of law

Examples indicative of breachexf the principles ofthe rule of law (Article 3 of the Conditionality
Regulation)

(@) endangering thendependence of the judiciaryOn this matter, recital 10 of th
&RQGLWLRQDOLW\ 5HIXODWLRQ VWDWHYV WKDW pW
particular, that the judicial body concerned is able to exercise, both under the relevan
and in practice, its judicial functions wholly autonomously, without being subject t(
hierarchical constraint or subordinated to any other body, and withaking orders or
instructions from any source whatsoever, thus being protected against external interv
or pressure liable to impair the independent judgment of its members and to influeng
decisions. The guarantees of independence and irafigrtrequire rules, particularly as
regards the composition of the body and the appointment, length of service and the (¢
for rejection and dismissal of its members, in order to dismiss any reasonable doub
minds of individuals as to the impeusness of that body to external factors and
QHXWUDOLW\ ZLWK UHVSHFW WR WKH LQWHUHVWYV

$FFRUGLQJ WR (&-cdnceptidf iodependiévice presupposes, in particular, th
body concerned exercises its judicial functions whallfonomously, without being subje
to any hierarchical constraint or subordinated to any other body and without taking @
or instructions from any source whatsoever, and that it is thus protected against e
interventions or pressure liable to rair the independent judgment of its members an
influence theidecisions®.

(b) failing to prevent, correct or sanctioarbitrary or unlawful decisionsby public
authorities, including by

- law-enforcemenauthorities,

- withholding financial andhuman resourceaffecting their proper functioning,

81 Judgment oR7 February 2018, Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas,
64/16, ECLI:EU:C:2018:117,paragraph44. See also among others, judgments of 24 June 2019,
Commission v Republic of Polan@-619/18, ECLI:EU:C:2019:531 and of 20 April 20REpubblika v
II-Prim Ministru, C-896/19, ECLI:EU:C:2021:311.
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- failing to ensure thabsence of conflicts of interest

According tothe case law of th€ourt of Justice of theEuropeanUnion, these gituations
may lead to a failure to observe the principle protuilg the arbitrary exercise of power [
the executive or the principle of effective judicial protecfion

(c) limiting the availability and effectivenesslefal remediesincluding through

- restrictive procedural rules,

- lack of implementation giidgments,

- limiting the effective investigation, prosecution or sanctioning of breaches of law.
In relation to the abovegcitals 8 and 9 of the Conditionality Regulation state that:

H 6RXQG ILQDQFLDO PDQDJHPHQW F D Qf pufli©autAditiés
act in accordance with the law, if cases of fraud, including tax fraud, tax evg
corruption, conflict of interest or other breaches of the law are effectively pursug
investigative and prosecution services, and if arbitrary afawful decisions of publi
authorities, including lanenforcement authorities, can be subject to effective judicial re
E\LQGHSHQGHQW FRXUWYVY DQG E\ WKH &RXUW RI -X

(9) The independence and impartiality of the judiciaryuticalways be guaranteed, af
investigation and prosecution services should be able to properly execute their fur
« 7TKH MXGLFLDU\ DQG LQYHVWLJDWLRQ DQG SU
sufficient financial and human resources and pthres to act effectively and in a manr,
that fully respects the right to a fair trial, including respect for the rights of defence.
judgments should be implemented effectively. Those conditions are required as a m
guarantee against unlawful drarbitrary decisions of public authorities that could harm
ILQDQFLDO LQWHUHVWY RI WKH 8QLRQ ¥

Examples of pecific situations or caduct of authoritie$® that may be concerned by breacheafsthe
principles oftherule of law (Article 4(2) of the Conditionality Regulation)

(a) the proper functioning of the authoritieaplementing the Union budget, includilogins
andother instruments guaranteed by the Union budgeparticular in the context of publi
procuremenbr grant procedures

(b) the proper functioning of the authorities carrying dinancial control, monitoring anc

82 See judgement of 16 February 202Hungary v Parliament and Council C-156/21
ECLI:EU:C:2022:97, paragraph 245 and the case law cited therein.

83 These examples are merely indicative, as ositeations or conduct of authorities that are relevant to
the sound financial management of the Union budget or the protection of the financial interests of the

Union may also fall within the scope of the Conditionality Regulation (cf. point (h) of Adi@)).
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audit, and ofeffective and transparent financial managemamd accountabilitysystems+
RQ WKLV SRLQW WKH &RXUNM eRaress{ov®\M LIFHH W O DR LD D}
ILQDQFLDO PDQDJHPHQW DQG DFFRXQWDELOLW\ V\
PDQDJHPHQW ™ ZKLFK IDOOV ZLWKLQ WKH FRQFHSW
Treaties themselves, in particular in Arti@&0(5 and the first paragraph of Articlal7
TFEU, and defined in Articl2(59) of the Financial Regulation as the implementation of
budget in accordance with the principles of economy, efficiency and effectivenes
H[SUHVVLRQ 3®ILQDQFLDI®RUD EMRX GWDRLOUWNOHFWYV

FRQWURO PRQLWRULQJ DQG DXGLW REOLJDWLRQ
&RQGLWLRQDOLW\ 5HIXODWLRQ@ ZKLOH WKH HI[S
implies the establishment of ardered set of rules which ensure in an effective

WUDQVSDUHQW PDQQHU WKH VDLG ILQBQFLDO PDQI

The Court of Justice also clarified that the expressfdnQDQFLDO DFFRXQW
particular the financial controlmonitoring and audit obligations mentioned in the g
$UWLFOH E ZKLOH WKH pHIITHFW Lyihe d3t@bGshwiehDoQa
ordered set of rules which ensure in an effective and transparent manner the said fi
management anaiccountability §°

(c) the proper functioning afvestigation and public prosecution servigeselation to the
investigation and prosecution:of

- fraud, includingtax fraud especiallywheresuch fraud may result in failure to collect tax
such as VAT and custom duties directly affecting the resources necessary for the U
attain its objectives and carry out its policies,

- corruption or other breaches of Union law relating to the implntation of the Uniol
budget or to the protection of the financial interests of the Union;

(d) the effective judicial reviewby independent courts of actions or omissions by
authorities referred to inpoints (a),b) and (c) of Article 4(2) of the Conuainality
Regulation.

,Q SDUWLFXODU UHFLWDO Rl WKH &RQGLWLRQD
investigation and prosecution services should be endowed with sufficient financi
human resources and procedures to act effectively amdnranner that fully respects tk
right to a fair trial, including respect for the rights of defence. Final judgments shou
implemented effectively. Those conditions are required as a minimum guarantee
unlawful and arbitrary decisions of publauthorities that could harm the financial intere

84 Seejudgement of 16 February 2022oland v Parliament and CoungiC-157/21 ECLI:EU:C:2022:98,
paragraph 333.

85 Seejudgement of 16 February 202Roland v Parliament and CoungiC-157/21 ECLI:EU:C:2022:98,
paragrapt833.
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RI WKH-8QLRQT

(e) the prevention and sanctioning of fraudahcluding tax fraud corruption or other
breaches of Union law relating to the implementation of the Union budget or t
protection of thefinancial interests of the Union, and theposition of effective an
dissuasive penaltiean recipients by national courts or by administrative authorities;

(f) therecovery of fundsinduly paid;

(g) effectiveand timely cooperation with th&uropean AntiFraud Office p2/$) §nd,
subject to the participation of the Member State concermeth the European Publi
SBURVHFXWRUTTV 2inLtRdit inyecBdgafdhs or prosecutions pursuant to
applicable Union acts in accordance with the principle of sincere cooperation
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ANNEX Il

Elements hat should be included in the complaint about alleged breaches of the
principle s of the rule of law under the Conditionality Regulation

Complainantsshouldinclude thefollowing detailswhen contacting the Commission about
alleged breaches of the principles of the rule of law under the Conditionality Regulation:

X

X

Identity andcontact detaifs;

Information about bw the rule of lanhasbeenallegedy infringed (includingwhich acts
or omissiondby public authorities are allegedly in breach of the principles of the rule of
law) and relevant evidenge

Information onhow the alleged breach is relevaior the Conditionality Regulation
(description ofhow it affects or seriously risk affecting the Union budget or the financial
interests of the Uniom a sufficiently direct wayand relevant evidenge

List of suppoting documents which couldif requestedtbe sent to the Commission

To facilitate the submission of information relevant for the application of the Conditionality
Regulationand ensure that the Commission receives relevant and structured inforrtnegion,
below template as available on the webpaghttps://ec.europa.eu/info/strategyeu
budget/protectioreu-budget/rulelaw-conditionalityregulation_encould be used.

86

Disclosure ofcomplainants' identities and information submitted by them to the Member State
concerned is subject to their prior agreement and must comply, inter alia, with European Parliament and
Council Regulation (EU) 2018/1725 of 23 October 2018 on the protectioratafal persons with

regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on
the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No
1247/2002/EC.
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EUROPEAN COMMISSION

Complaint =Breach of the principles of the rule of law
affecting the Union budget or financial interests

Regulation 2020/2092 on a general regime of conditionality for the protection
of the Union EXGJHW 23&RQGLWLRQDOLW\ 5HIJXODWLR

This complaint form serves to notify the European Commission of breaches of the principles
of the rule of law in a Member State that specifically affect or seriously risk affecting the
sound financial management of the Union budget or the protection of the financial interests of
the Union in a sufficiently direct way.

To notify the European Commission of any other complaint related to the rule of law, please
use instead the complaint form available at https://ec.europa.eu/assets/sg/report-a-
breach/complaints_en/

All fields marked with * are mandatory. Please be concise and if necessary continue on a sgparate
page.

1. Identity & contact details

Your representativef(

Complainant* applicablg

Title* Mr/Ms/Mrs

Firstname*

Surname*

Organisation:

Address*

Town/City *

Postcode*

Country*

Telephone

E-mail

Language*

Should we send
correspondence to you o
your representative*:

2. What is the breach of the principles of the rule of lamemplained about?*

endangering the independence of the judiciary

failing to prevent, correct or sanction arbitrary or unlawful decisions by
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public authorities, including by lavenforcement authorities, and includin
by withholding financial andhuman resources affecting their proper
functioning

failing to ensure the absence of conflicts of interest

limiting the availability and effectiveness of legal remedies, including
through restrictive procedural rules and lack of implementatidn o
judgments

limiting the effective investigation, prosecution or sanctioning of breach
of law

others Please specify.

3. What does the alleged breach of the principles of the rule of law indicated
in point 2 above affect in your view?*

(morethan one answer possible)

the proper functioning of the authorities implementing the Union budge
including loans and other instruments guaranteed by the Union budget
particular in the context of public procurement or grant procedures

the proper functioning of the authorities carrying out financial control,
monitoring and audit, and the proper functioning of effective and
transparent financial management and accountability systems

the proper functioning of investigation and public pexsition services in
relation to the investigation and prosecution of fraud, including tax frau
corruption or other breaches of Union law relating to the implementatio
of the Union budget or to the protection of the financial interests of the
Union

the effective judicial review by independent courts of actions or omissid
by the authorities referred to above

the prevention and sanctioning of fraud, including tax fraud, corruption
other breaches of Union law relating to the implementationtb& Union
budget or to the protection of the financial interests of the Union, and th
imposition of effective and dissuasive penalties on recipients by nation
courts or by administrative authorities

the recovery of funds unduly paid

effective and timely cooperation with OLAFits investigations or
prosecutions pursuant to the applicable Union acts in accordance with
principle of sincere cooperation

[subject to the participation of the Member State concerned,] effective
timely cooperation with EPPO in its investigations or prosecutions

pursuant to the applicable Union acts in accordance with the principle ¢
sincere cooperation

other situations or conduct of authorities that are relevant to the sound
financialmanagement of the Union budget or the protection of the
financial interests of the Union

4 Which national measure(®)r practice(sdo you thinkamount to a breach of
the principles of the rule of law under the Conditionality Regulatowa why?*
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5 Describe the problem, providing facts and reasons for your complaint* (max.
10000 characters):

6How doesthe alleged breach of the principles of the rule of lamffect or
seriously risk affectinghe sound financial management of the Union budget
or the protection of the financial interests of the Union in a sufficiently direct

way?
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6.1 How does the breach affect or seriously risk affecting the sound financial
management of the Union budget or the protection of the financial interests of the
Union?

6.2 Is the breach an individual or a systemic one? Please specify.

6.3 Has the effect on the sound financial management of the Union budget or the
protection of the financial interests of the Union already materialised?
If yes, please explain how:

If no, please explain why there would be a serious risk  for the sound financial
management of the Union budget or the protection of the financial interests of the
Union :

Please identify a sufficiently direct link between the alleged bre  ach or breaches and the
effects or risks for the sound financial management of the Union budget or the protection
of the financial interests of the Union

7. Previous action taken to solve the problem*

Have you already taken any action in the Countryirestion to solve the problem?*

IF YES was it: { Administrative { LegalJudicial?

7.1 Please describe: (a) the body/authority/court that was involved and the type of decision that resulte
(b) any other action you are aware of.

7.2 Was your complaint settled by the body/authority/court or is it still pending? If pending, when can a
decision be expected?*

~



IF NOTplease specify below as appropriate

{ Another case on the same issue is pending before a national or EU Court
{ No remedy is available for the problem

{ A remedy exists, but is too costty its use would be too lenghty

{ Time limit for action has expired

{ No legal standing (not ledly entitled to bring an action before the Court)gake indicate why:

{ No legal aid/no lawyer

{ I do not know which remedies are available for the problem

{ Other zspecify

8. If you have already contacted any dhe EU institutions dealing with
problems of this type, please give the reference for your file/correspondence:

{ Petition to the European Parliamer0 CD XXXXXXX XXX X X X
{ European CommissiogE 0 CD XXXXXXXXXXXXX XX

{ European Ombudsmaz 0CD XXXXXXXXXXXX XX XX X

{ Other zname the institution or body you contacted and the reference for your complaint (e.g.
SOLVIT, FHNet, European Consumer Centres)
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9. List any additional supporting documents/evidence which ygould z if
requested z send to the Commission.
M "MLeR CLAJMQC ?LW BMASKCLRQ ?R RFGQ QR?EC

10. Personal data*

Do you authorise the Commission to disclose your identity in its contacts with the authorities you
are lodging a complaint against?

{ Yes { No

2 Your answer will not affect the way your complaint is handled. Howeversame cases,
disclosing your identity may make it easier for us to deal with your complaint.
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ANNEX II'l

Elementsthat should be part of the information from beneficiaries/final recipients of EU
funding

The following elements shouldh principle be part of the informationsubmitted by
beneficiaries or final recipients to the Commission about potential breaches of Article 5(2) of
the Conditionality Regulain:

x |dentity andcontact detaif§;
x Information of the programme/fund concerned
x Information on the alleged breach of Article 5(2) of the Conditionality Regulation

x Suppeting documents (including proof that the concerned final recipient or beneficiary
haslodged a formal complaint with the relevant authority of the Member State concerned
and any information and document regarding the outcome of such complaint, if ayailable

87 Disclosure of complaings' identities and information submitted by them to the Member State
concerned is subject to their prior agreement and must coingdy, alia, with European Parliament
and Council Regulation (EU) 2018/1725 of 23 October 2018 on the protection of nrgahs with
regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on
the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No
1247/2002/EC.
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